Thursday 
January  31,  1980 


Part  III 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


Section  8  Housing  Assistance  Payments 
Program  for  Substantial  Rehabilitation 


7082 


Federal  Register  /  Vol.  45,  No.  22  /  Thursday.  January  31. 1980  /  Rules  and  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  881 
(Docket  Number  R-80-761] 

Section  8  Housing  Assistance 
Payments  Program  for  Substantial 
Rehabilitation 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner  (HUD). 
action:  Interim  rule. 

summary:  The  regulation  governing  the 
Section  8  substantial  rehabilitation 
program  has  been  revised  to  accomplish 
three  major  objectives.  First,  the 
language  of  the  regulation  has  been 
simplified  and  the  format  altered  to 
make  the  regulation  easier  to  read  and 
use.  Second,  rent,  cost  and  amenities 
limitations,  and  requirements  for  cost 
justification  of  rents  in  certain  cases, 
have  been  added  in  order  to  control  and 
reduce  the  costs  of  the  program.  Third, 
processing  changes  have  been  made  to 
assure  coordination  of  Section  8  and 
HUD  mortgage  insurance  programs  with 
fewer  developer  submissions  and  to 
reduce  and  level  out  field  office 
workload  in  order  to  improve  the 
efficiency  and  quality  of  processing. 

In  addition,  relocation  requirements 
have  been  revised  to  provide  more 
equitable  treatment  to  tenants 
temporarily  and  permanently  displaced 
as  a  result  of  rehabilitation  activities. 

This  regulation  does  not  apply  to 
projects  developed  under  other  Section  8 
regulations,  including  Parts  880,  882,  883 
and  885,  except  as  provided  in  those 
Parts. 

EFFECTIVE  DATE:  February  20, 1980. 
COMMENTS  DUE:  Written  comments  and 
suggestions  will  be  received  on  or 
before  March  31, 1980.  The  Department 
will  make  such  modifications  as  it 
deems  appropriate  in  the  final 
regulation. 

ADDRESS:  Comments  should  be  filed 
with  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218, 

Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  O.  Hipps.  Office  of  Multifamily 
Housing  Development,  Room  6128, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410:  202-755-5720. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Section  8  substantial  rehabilitation 
program  is  a  rental  assistance  program. 
Under  this  program,  the  government 
provides  the  difference  between  the 
approved  rent  for  an  appropriate 


housing  unit  and  the  amount  paid  by  an 
eligible  lower-income  family,  including 
the  elderly  and  handicapped.  Proposals 
from  private  owners  or  public  housing 
agencies  are  generally  submitted  in 
response  to  a  public  advertisement. 
They  are  competitively  evaluated  and 
the  best  one(s)  selected  for  further 
processing,  development  and  eventual 
occupancy.  Although  the  program  does 
not  provide  construction  or  mortgage 
financing,  an  owner  may  use  any 
method  of  financing  available  to  him, 
including  HUD  mortgage  insurance. 

Amendments  to  the  Section  8  New 
Construction  program  regulations  were 
published  for  comment  on  June  12, 1979, 
in  the  Federal  Register  at  44  FR  33804. 
After  considering  the  comments 
received,  the  Department  is  publishing 
the  New  Construction  amendments  for 
effect  at  this  time.  The  processing 
procedures  for  the  Section  8  Substantial 
Rehabilitation  program  closely  parallel 
those  for  the  Section  8  New 
Construction  program  and  the  changes 
made  to  the  Substantial  Rehabilitation 
regulations  by  these  amendments  are 
basically  the  same  as  those  made  to  the 
New  Construction  regulations/  In 
addition,  this  rule  is  to  apply  to  the 
Fiscal  Year  1980  Section  8  Substantial 
Rehabilitation  program  and  all 
applications  submitted  early  in  the  fiscal 
year  are  to  be  reviewed  and  approved  in 
conformance  with  the  regulation. 
Therefore,  the  Department  has 
determined  that  the  public  interest 
would  be  served  by  making  the 
amendments  effective  as  soon  as 
possible.  The  regulation  is  nevertheless 
subject  to  public  comment  and  written 
comments  will  be  received  on  or  before 
the  date  and  at  the  address  indicated 
above.  A  discussion  of  the  principal 
changes  follows: 

Language  and  Format.  A  primary 
purpose  of  this  revision  of  Part  881  is  to 
sfmplify  the  language  of  the  regulation 
and  generally  to  improve  readability 
and  ease  of  use.  A  brief  summary  has 
been  added  as  Subpart  A  so  that  the 
general  concepts  of  the  program  can  be 
understood  without  reading  the  entire 
regulation.  To  improve  usability,  the 
remainder  of  the  regulation  has  been 
divided  into  various  segments  which 
generally  flow  chronologically  from 
proposal  submission  through  project 
occupancy  and  management. 

In  order  to  aid  in  understanding  the 
program,  the  revised  regulation  makes 
several  changes  in  the  basic  terms  used 
to  describe  the  rent  and  assistance 
concepts  of  the  program. 

1.  The  term  “total  housing  expense” 
has  replaced  the  term  “gross  rent” 
which  was  confusing  because  the  utility 
allowance  (formerly  “allowance  for 


utilities  and  other  services")  making  up 
part  of  the  gross  rent  was  not  rent  at  all 
but  rather  an  estimate  of  tenant-paid 
utilities  and  other  services  not  included 
in  the  contract  rent.  Total  housing 
expense  is  the  sum  of  the  contract  rent 
and  utility  allowance,  if  any,  for  a  unit. 

2.  The  term  “total  family  contribution” 
has  replaced  the  term  “gross  family 
contribution.”  It  consists  of  the  “tenant 
rent,”  a  new  term  which  has  been  added 
to  describe  the  portion  of  the  total 
family  contribution  payable  directly  by 
the  family  to  the  owner,  and  any  utility 
allowance  for  the  unit  the  family  is 
leasing. 

3.  The  term  “housing  assistance 
payments”  includes  two  payments — the 
“housing  assistance  payment  to  the 
owner”  and  in  some  cases  an  additional 
“housing  assistance  payment  to  the 
family.”  The  housing  assistance 
payment  to  the  owner  for  a  leased  unit 
is  the  difference  between  the  contract 
rent  and  the  tenant  rent  described  in 
number  2  above.  An  owner  may  also 
receive  a  housing  assistance  payment 
for  a  vacant  unit.  An  additional  housing 
assistance  payment  to  the  family  is 
made  only  if  the  utility  allowance 
described  in  number  1  above  is  greater 
than  the  total  family  contribution,  in 
which  case  the  family  is  paid  the 
difference  between  the  two  in  order  that 
the  allowed  total  family  contribution  is 
not  exceeded. 

With  these  new  terms,  the  basic  rent 
and  assistance  concepts  of  the  program 
can  now  be  expressed  in  several  simple 
formulas: 

(1)  Total  housing  expense  equals 
contract  rent  plus  utility  allowance. 

(2)  Total  family  contribution  equals 
tenant  rent  plus  utility  allowance. 

(Where  the  utility  allowance  is  greater 
than  the  total  family  contribution,  the 
tenant  rent  is  0  and  housing  assistance 
payment  to  family  equals  utility 
allowance — total  family  contribution.) 

(3)  Housing  assistance  payment  to 
owner  equals  contract  rent — tenant  rent. 

(4)  Housing  assistance  payments  (to 
owner  and  to  family,  where  applicable) 
equals  total  housing  expense — total 
family  contribution. 

Several  other  terms  have  been 
introduced  or  revised  for  purposes  of 
clarification  or  simplification.  For 
example,  the  regulation  now  uses 
“contract  administrator”  to  describe 
either  HUD  or  the  PHA  as  the  party 
contracting  with  the  owner  for  housing 
assistance  payments. 

Cost  Containment 

In  the  interest  of  providing  housing  at 
the  lowest  possible  costs  and  rents,  and 
thereby  serving  more  families  with 
available  funding,  the  regulation 
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includes  the  addition  of  several  major 
cost  containment  features. 

1.  Revised  Limitation  on  Rents 
Including  Cost  Justification.  Although 
rent  reasonableness  has  been  a  major 
determination  of  Section  8  project 
acceptability  since  the  inception  of  the 
program,  it  has  been  implemented 
mainly  through  HUD  handbooks,  and  an 
adequate  explanation  has  never  been 
included  in  the  regulation.  In  addition  to 
explaining  rent  reasonableness,  the 
regulation  includes  more  stringent 
standards  in  determining  the 
reasonableness  of  rents. 

The  current  rent  reasonableness  test 
allows  rents  in  Section  8  projects  to 
exceed  rents  for  comparable  unassisted 
imits  by  up  to  15  percent  without  cost 
justification  of  any  kind  (to  compensate 
for  increased  security  and  management 
costs  for  family  housing,  and  the 
additional  costs  for  management  and 
special  amenities  and  design  features 
for  elderly  housing,  and  for  higher 
financing  costs  for  all  assisted  housing), 
and  by  an  additional  5  percent  with  cost 
justification,  The  new  reasonableness 
test  would  permit  Section  8  rents  to 
exceed  comparable  rents  by  a  maximum 
of  20  percent,  but  only  when  justified  by 
cost  estimates  during  processing  and  by 
cost  certification  at  the  time  the  project 
is  completed.  Small  and  partially- 
assisted  projects  for  non-elderly  families 
would  be  exempt  from  this  cost 
justification  to  the  extent  the  proposed 
Contract  Rents  do  not  exceed  110 
percent  of  the  comparable  rent. 

This  change,  as  well  as  the 
continuation  of  current  Fair  Market  Rent 
limitations,  is  contained  in  Section 
881.204(b).  The  revision  represents  a 
major  policy  change  which  is  expected 
to  help  avoid  excessive  expenditures 
under  this  program. 

2.  Limitations  on  Replacement  Costs. 
To  aid  in  controlling  costs  and  assuring 
that  Section  8  projects  will  be  of 
“modest  design,"  limits  on  project 
replacement  costs  have  been  included  in 
§  881.204(d).  The  numerical  limits  are 
included  in  the  regulation,  and  will  be 
updated  periodically  by  Notice 
published  in  the  Federal  Register. 

The  numerical  limits  as  proposed  are 
high  enough  to  allow  the  use  of  all  HUD 
mortgage  insurance  programs.  Also,  the 
regulation  contains  provisions  similar  to 
HUD  mortgage  insurance  programs 
which  provide  for  increases  in  the  limits 
in  high  cost  areas  and  additional 
increases  in  Alaska,  Guam  and  Hawaii. 

This  limitation  will  require  the 
submission  of  a  replacement  cost 
estimate  by  the  developer  at  the 
preliminary  proposal  stage. 

3.  Limitation  on  Amenities.  The 
current  regulation  does  not  expressly 


exclude  amenities  or  design  features 
considered  luxurious,  and  some  fear  has 
been  expressed  that  luxury  level 
projects  could  result  under  the  program. 
The  revised  regulation  prohibits  the 
inclusion  of  amenities  or  design  features 
which  would  exceed  the  standards  of 
modest  quality  housing  in  the  area  in 
which  the  project  is  proposed.  Partially- 
assisted  projects  for  non-elderly  families 
are  exempt  from  this  limitation  because 
of  their  predominantly  unassisted 
nature.  See  $  881.204(e). 

Limitations  on  Distributions.  Section 
881.205  of  the  revised  regulation  limits 
the  distributions  that  can  be  made  to 
profit-motivated  owners  out  of  surplus 
project  funds,  with  different  rates  of 
return  for  family  and  elderly  housing. 
Distribution  for  elderly  projects  is 
limited  to  6  percent  on  equity  and  for 
non-elderly  projects  to  10  percent  on 
equity.  The  higher  rates  of  return  for 
family  projects  are  intended  to  provide 
additional  incentive  for  developers  to 
provide  this  “hard  to  get"  type  of 
housing. 

The  Assistant  Secretary  for  Housing 
may  provide  for  an  increase  in  later 
years’  distributions. 

Any  such  adjustments  will  be  made 
by  Notice  published  in  the  Federal 
Register. 

Return  is  to  be  calculated  annually, 
and  shortfalls  in  one  year  may  be  paid 
from  excess  funds  acciunulated  in  future 
years. 

The  appropriate  FHA  program 
regulations  i^l  be  amended  by  the 
addition  of  a  provision  stating  that 
distribution  of  project  funds  to 
mortgagors  and  the  use  of  funds 
remaining  after  distribution  will  be 
governed  by  the  Part  881  regulation  in 
those  cases  where  an  insured  project 
receives  Section  8  assistance. 

Relocation  and  Land  Acquisition 
Requirements.  The  revised  regulation 
makes  substantial  changes  in  relocation 
requirements  in  order  to  provide  more 
equitable  treatment  to  tenants 
temporarily  or  permanently  displaced  as 
a  result  of  activities  under  this  Part. 

Section  881.209,  Relocation  and  Land 
Acquisition  Requirements,  establishes 
the  following: 

1.  The  Uniform  Relocation  and  Real 
Property  Acquisition  Policies  Act  of  1970 
continues  to  apply  to  displacement 
resulting  from  the  acquisition  of  real 
property  by  a  public  housing  agency  or 
other  State  agency. 

2.  For  tenants  temporarily  or 
permanently  relocated  as  a  result  of  the 
project  but  are  not  subject  to  the 
Uniform  Act,  the  owner  must  provide 
adequate  notice  and  assistance  in 
relocating  to  a  suitable  unit,  reasonable 
moving  and  related  expenses  (or  in 


some  circumstances,  a  fixed  payment 
for  moving),  temporary  relocation 
expenses,  and  other  related  provisions. 

3.  If  replacement  housing  within  the 
tenant’s  ability  to  pay  cannot  otherwise 
be  identified  and  government  assistance 
that  would  satisfy  this  requirement 
cannot  be  secured,  the  owner  may 
satisfy  the  requirements  of  Section 
881.209  by  providing  the  tenant  with  a 
lump  sum  payment  equal  to  48  times  the 
amount,  if  any,  necessary  to  reduce  the 
monthly  cost  of  a  suitable  replacement 
dwelling  to  25  percent  of  the  combined 
monthly  gross  income  of  all  adult 
members  of  the  tenant’s  household.  This 
provision  is  applicable  to  tenants  not 
subject  to  the  Uniform  Act. 

4.  Lower-income  single  persons  who 
are  displaced  as  a  result  of  the  project, 
may  return  to  occupy  assisted  units  in 
accordance  with  24  CFR  Part  812. 

Pipeline  Processing.  The  regulation,  in 
Section  881.302,  requires  that  previously 
submitted  high  quality  approvable 
proposals  "in  the  pipeline"  which  have 
not  been  funded  be  reviewed  first  when 
any  new  contract  authority  becomes 
available.  This  will  both  reduce  and 
level  out  field  office  workload  by 
requiring  the  offices  to  consider 
previously  submitted,  high  quality 
proposals  before  soliciting  the 
submission  of  new  proposals  which 
would  require  full  reviews. 

Preapproved  Sites.  Currently,  requests 
for  preapproved  sites  may  be  submitted 
at  any  time.  Such  requests  may  be 
received  when  no  contract  authority  is 
available,  or  when  the  field  office  has 
little  time  to  review  such  requests.  Also, 
scattered  submissions  preclude 
comparison  of  requests.  The  revised 
regulation  (Section  881.303)  states  that 
to  the  extent  feasible  such  requests 
should  be  submitted  early  in  the  fiscal 
year.  The  purpose  is  to  enable  field 
offices  to  compare  and  approve  requests 
prior  to  publication  of  the  Notification  of 
Fund  Availability. 

The  revised  regulation  also  permits 
local  government  selection  of 
developers  on  a  competitive  basis  for 
preapproved  sites  acquired  with 
Community  Development  Block  Grant 
(CDBG)  funds. 

Finally,  in  order  to  reduce  field  office 
processing,  projects  on  preapproved 
sites  not  subject  to  competitive  selection 
may  skip  the  preliminary  proposal  stage. 
The  first  submission  is  comparable  to  a 
final  proposal. 

NOFA.  Under  current  procedures,  a 
field  office  issues  various  Notifications 
of  Fund  Availability  (NOFAs) 
throughout  the  year  requesting  the 
submission  of  proposals  for  the  various 
allocation  areas  within  its  jurisdiction. 
The  process  is  repetitive  and  time- 
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consuming  for  the  Held  office,  and 
occasionally  causes  NOFAs  to  be 
deferred  until  so  late  in  the  fiscal  year 
that  proper  processing  and  selection 
become  difficult.  Also,  developers  are 
frequently  unaware  of  when  NOFAs  will 
be  issued  for  areas  in  which  they  are 
interested  and,  therefore,  are  unable  to 
plan  accordingly. 

Section  881.304  of  the  regulation- 
requires  a  single  publication  which  will 
provide  notice  that  the  field  office  will 
accept  proposals  fpr  the  various 
allocation  areas  within  its  jurisdiction. 
Specific  information  for  each  allocation 
area  will  be  contained  in  a  detailed 
NOF_A  which  will  be  provided  by  the 
field  office  on  request. 

Proposals  for  projects  for  non-elderly 
families  will  be  accepted  as  long  as 
contract  authority  remains  available 
and  will  be  reviewed  on  a  monthly 
cycle.  Proposals  for  projects  for  the 
elderly  will  be  accepted  only  up  to  a  set 
deadline  date.  The  reason  for  the 
differentiation  between  proposals  for 
family  and  elderly  projects  is  the 
relatively  small  number  of  proposals  for 
family  projects. 

Small  and  Partially-Assisted  Projects 
for  Non-Elderly  Families.  In  order  to  aid 
in  deconcentration  of  assisted  family 
housing,  and  thereby  increase  economic 
integration  while  at  the  same  time 
lessening  the  impact  of  such  housing  on 
a  neighborhood,  the  regulation  contains 
exemptions  from  program  requirements 
and  special  preferences  to  encourage 
development  of  small  projects  for  non- 
elderly  families  (50  units  or  fewer]  and 
partially-assisted  projects  for  non- 
elderly  families,  i.e.,  projects  of  more 
than  50  units  of  which  20  percent  or  less 
are  assisted  under  Section  8. 

1.  Small  Projects.  Exempt  from  cost 
justification  requirement  of  Section 
881.204(b)(2],  if  Contract  Rents  are  no 
more  than  10  percent  above  reasonable 
rents,  and  the  limitation  on  distributions 
of  Section  881.205.  Option  for  use  of  a 
portion  of  contract  authority  made 
available  in  the  NOFA  for  small  projects 
only  (Section  881.304(c)).  Special 
preferences  in  selection  for  technical 
processing  (Section  881.306(b))  and 
ranking  (Section  881.307). 

2.  Partially-Assisted  Projects.  Exempt 
from  cost  justifrcation  requirement  of 
Section  881.204(b)(2).  if  Contract  Rents 
are  no  more  than  10  percent  above 
reasonable  rents,  limitation  on 
replacement  costs  of  Section  881.204(c), 
limitation  on  amenities  of  Section 
881.204(e)  and  limitation  on  distributions 
of  Section  881.205.  Special  preferences 
in  selection  for  technical  processing 
(Section  881.306(b))  and  ranking  (Section 
881.307). 


Rehabilitation  Work  Write-Up. 

Section  881.307(f)  requires  the 
.  performance  of  a  rehabilitation  work 
write-up  by  representatives  of  the  owner 
and  HUD.  The  purpose  of  this  revision  is 
to  ensure  essential  agreement  between  • 
the  owner  and  HUD  about  the  nature 
and  extent  of  the  proposed 
rehabilitation  prior  to  submission  of. the 
final  proposal. 

Changes  in  Selection  Procedures.  The 
current  regulation  permits  Held  offices  to 
(1)  place  all  acceptable  proposals  in 
technical  processing  and  then  rank  all 
those  found  approvable  in  order  to  make 
selections  or  (2)  identify  clearly  superior 
proposals,  place  only  those  clearly 
superior  proposals  in  processing,  and 
select  those  projects  without  further 
comparison  to  any  others  submitted.  In 
some  cases,  field  offices  have  processed 
far  more  proposals  than  could  be 
funded,  which  creates  costly  delays  to 
both  the  field  office  and  the  prospective 
developers.  In  other  cases,  where  the 
clearly  superior  standard  was  used  to 
reduce  the  processing  burden  on  the 
field  office,  it  was  not  applied  in  a 
consistent  manner  because  it  was  not 
defined  but  was  left  to  subjective 
judgment. 

The  revised  regulation  continues  the 
requirement  for  a  preliminary  evaluation 
of  all  proposals.  If  the  number  found 
acceptable  for  further  processing 
substantially  exceeds  the  number  which 
can  be  processed  expeditiously,  the  Held 
office  is  authorized  to  reduce  the 
number  of  proposals  to  be  placed  in 
technical  processing  by  use  of  specified 
comparison  factors  (see  Section 
881.306(b])  instead  of  the  clearly 
superior  standard.  This  approach 
assures  that  competition  is  maintained, 
and  a  pipeline  of  approvable  proposals 
is  identified,  without  causing  undue 
delay  and  processing  burden. 

Improved  Coordination  of  Section  8 
and  Mortgage  Insurance  Programs.  The 
revised  regulation  has  eliminated  any 
request  at  preliminary  proposal  for 
special  submissions  for  projects 
requesting  mortgage  insurance.  At  later 
stages  of  processing,  all  duplication  of 
documents  and  reviews  between  the 
two  programs  has  been  eliminated. 

Section  8  documents  and  processing  will 
constitute  only  a  minor  addition  to  the 
HUD  mortgage  insurance  program 
requirements.  (See  Sections  881.306(d) 
and  881.308(b)). 

Review  of  Architectural  Drawings. 

The  revised  regulation  requires  Held 
office  review  of  all  Hnal  architectural 
drawings  and  speciHcations  to  assure 
that  excessive  amenities  are  not 
included.  (See  Section  881.310.)  HUD 
also  reserves  the  right  to  review  on  a 
case-by-case  basis  for  compliance  with 


HUD  Minimum  Design  Standards;  this 
review  is  now  and  will  continue  to  be 
done  for  all  HUD  mortgage-insured 
projects  as  part  of  mortgage  insurance 
processing. 

Site  and  Neighborhood  Standards 
Unchanged.  The  revised  regulation  does 
not  alter  the  current  site  and 
neighborhood  standards.  Revisions  to 
these  standards  have  been  published  for 
comment.  Comments  have  been 
received  and  are  currently  under  study. 
When  new  standards  are  published, 
they  will  replace  the  standards 
contained  in  this  regulation.  It  is  noted 
that  24  CFR,  Part  200  Subpart  N,  Project 
Selection  Criteria,  does  not  apply  to 
projects  approved  under  Part  881. 

Contract  Provisions.  Three  major 
changes  in  the  Housing  Assistance 
Payments  Contract  are  included  in  the 
revised  regulation.  First,  the  provision 
for  an  initial  term  of  five  years 
renewable  at  the  sole  option  of  the 
owner  for  up  to  jhe  maximum  total  term 
of  the  Contract  has  been  deleted.  Under 
Section  881.502  of  the  revised  regulation, 
the  Contract  will  be  executed  for  a 
single  term  without  optional  renewals. 
Second,  where  the  estimated  cost  of  the 
rehabilitation  is  less  than  25  percent 
(25%)  of  the  estimated  value  of  the 
project  after  completion,  the  Contract 
will  be  executed  for  a  single  term,  of  15 
years  rather  than  for  five  years 
renewable  for  an  additional  five  years 
at  the  sole  option  of  the  owner  as 
authorized  by  the  previous  regulation. 
The  reason  for  these  two  changes  is  to 
assure  that  units  developed  under  the 
Section  8  program  remain  available  as 
assisted  housing  for  the  total  term  of  the 
Contract.  The  third  change,  in  Section 
881.504,  has  the  same  purpose.  It  places 
a  10  percent  limitation  on  the  leasing  of 
assisted  units  to  ineligible  families 
without  the  prior  approval  of  HUD  and 
provides  for  appropriate  remedies, 
including  a  reduction  of  the  number  of 
units  covered  by  the  Contract. 

A  new  provision  is  included  in  Section 
881.501(a),  similar  to  a  provision  in  24 
CFR,  Part  811.  It  permits  execution  of  the 
Contract  upon  acceptable  physical 
completion  of  the  project,  even  though 
evidence  of  completion  in  other  respects 
is  not  yet  acceptable.  In  such  cases, 
however,  and  imtil  acceptable 
completion  of  all  such  other 
requirements,  housing  assistance 
payments  will  be  limited  to  the  amount 
of  debt  service,  and  rent-up  and 
occupancy  will  be  subject  to  Held  office 
conditions. 

Changes  have  been  made  in  Section 
881.502(a]  to  limit  the  availability  of  a 
40-year  maximum  Contract  term  to 
projects  which: 


Federal  Register  /  Vol.  45,  No.  22  /  Thursday,  January  31,  1980  /  Rules  and  Regulations 


7085 


(1)  Are  not  fmanced  with  the  aid  of  a 
loan  insured,  co-insured,  made 
guaranteed  or  intended  for  purchase  by 
the  Federal  Government, 

(2)  Are  owned  or  financed  by  a  loan 
or  loan  guarantee  from  a  state  or  local 
agency, 

(3)  Are  intended  for  occupancy  by 
non-elderly  families,  and 

(4)  Are  located  in  an  area  designated 
by  HUD  as  requiring  special  financing 
assistance. 

Special  Marketing  Requirements. 
With  respect  to  marketing  of  Section  8 
non-elderly  family  units,  the  revised 
regulation  requires  the  owner  to 
undertake  marketing  activities  in 
advance  of  marketing  to  other 
prospective  tenants  in  order  to  provide 
opportunities  to  non-elderly  families 
who  are  least  likely  to  apply  as 
specified  in  the  Affirmative  Fair 
Housing  Marketing  Plan,  and  to  non- 
elderly  families  expected  to  reside  in  the 
community  by  reason  of  ciurent  or 
planned  employment,  as  indicated  in  the 
Housing  Assistance  Plan,  if  any. 

Residency  Requirements  and 
Preferences.  Section  881.603(b)(1)  of  the 
revised  regulation  prohibits  residency 
requirements  but  allows  residency 
preferences  to  the  extent  that  they  are 
not  inconsistent  with  afilrmative  fair 
housing  marketing  objectives  and  the 
owner’s  HUD-approved  Affirmative  Fair 
Housing  Marketing  Plan. 

Replacement  Reserves.  A 
replacement  reserve  has  been  added  in 
Section  881.602.  Experience  with  both 
HUD  mortgage  insurance  programs  and 
the  state  agency  program  indicates  that 
reserves  are  an  important  form  of 
insurance  against  default  on  the  basis  of 
operating  shortfalls  during  the  early 
years  of  a  project  and  extraordinary 
maintenance,  repair  and  capital  costs  in 
later  years. 

The  replacement  reserve  is  to  be  built 
up  by  annual  deposits  equal  to  .006  of 
the  replacement  cost  with  annual 
adjustment  by  the  amount  of  the 
automatic  annual  adjustment  factor.  The 
reserve  must  be  built  up  to  and 
maintained  at  a  level  determined  by 
HUD  to  be  sufficient  to  meet  projected 
requirements.  Should  the  reserve 
achieve  that  level,  the  rate  of  deposits 
may  be  reduced  with  the  approval  of 
HUD.  On  the  other  hand,  should 
withdrawals  from  the  reserve  and 
projected  requirements  make  this 
necessary,  higher  rates  of  deposit  may 
be  required  by  HUD  from  time  to  time. 

Termination  of  Tenancy  and 
Modification  of  Leases.  Ilie  provisions 
regarding  termination  of  tenancy  have 
been  rewritten  to  bring  the  language  and 
format  in  line  with  the  recently 
published  regvdations  for  the  Section  8 


moderate  rehabilitation  program. 
Section  881.607  now  specifies  that  a 
tenancy  may  be  terminated  by  the 
owner  only  for  good  cause  and  provides 
detailed  notice  requirements.  This 
section  also  contains  provisions 
concerning  modification  of  leases  as  of 
the  end  of  any  lease  term. 

Other  Management  changes.  1. 
Section  881.601(d)  adds  a  requirement 
for  the  submission  annually  of  audited 
financial  and  operating  statements  so 
that  HUD  can  assure  that  a  project  is 
being  properly  managed. 

2.  Section  881.603(c)  provides  that 
owners  will  use  their  best  efforts  to 
achieve  occupancy  by  families  with 
incomes  averaging  at  least  40  percent  of 
the  median  income  in  the  area  for  the 
purpose  of  promoting  economically- 
mixed  housing  as  stated  in  Section  8(a) 
of  the  U.S.  Housing  Act  of  1937,  as 
amended. 

3.  A  new  provision  is  added 
permitting  a  family  to  report  at  any  time 
a  change  in  income  or  odier 
circumstances  that  would  result  in  a 
decrease  of  its  required  family 
contribution.  An  owner  may  require  a 
family  to  report  increases  in  income 
between  scheduled  reexaminations. 

4.  Section  881.608  contains  a 
requirement  for  a  security  deposit  from 
the  tenant,  rather  than  the  permissive 
provision  included  in  the  current 
regulation. 

Related  Section  8  Changes.  1.  Other 
Section  8  Regulations.  The  program 
regulations  for  new  construction  (Part 
880)  and  housing  finance  and 
development  agencies  (Part  883)  are 
currently  in  the  process  of  being  revised 
also.  Each  of  these  regulations  will 
reflect  the  major  programmatic  changes 
such  as  the  addition  of  new  cost 
containment  factors.  In  addition,  all 
three  regulations  will  contain  provisions 
which  pertain  to  the  unique  aspects  of 
the  individual  programs. 

Neighborhood  Strategy  Areas  and 
Demonstration  Rehabilitation  Program. 
Subpart  C  in  the  old  regulation  detailed 
procedures  for  Neighborhood  Strategy 
Areas  (NSAs).  This  rule  redesignates 
Subpart  C  to  cover  “Proposed 
Submission  to  Start  of  Construction” 
and  designates  a  new  Subpart  G  to 
cover  NSA  procedures.  Subpart  G, 
however,  is  being  reserved  in  this 
document  and  a  revised  regulation  for 
the  NSA  program  is  published  as  a 
separate  dociunent  in  this  edition  of  the 
Federal  Register. 

The  former  Subpart  D  containing 
procedures  for  the  Demonstration 
Rehabilitation  Program  is  deleted  from 
this  regulation.  For  all  projects  selected 
under  the  former  Subpart  D,  a 
preliminary  proposal  has  been 


submitted;  therefore,  the  provisions  of 
the  subpart  are  no  longer  needed. 

Applicability  of  the  Regulation.  1.  The 
revised  Part  881  applies  to  all  proposals 
for  which  a  notification  of  selection  was 
not  issued  before  the  effective  date  of 
the  revision.  Where  a  notification  was 
issued  for  a  proposal  before  the 
effective  date,  the  revised  Part  applies  if 
the  owner  notifies  HUD  within  60 
calendar  days  that  it  wishes  the  revision 
to  apply  and  promptly  brings  the 
proposal  into  conformance. 

2.  Subparts  E  and  F  apply  to  all 
projects  for  which  an  Agreement  was 
not  executed  before  the  effective  date  of 
the  revision.  Where  an  Agreement  was 
executed: 

(a)  The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  E  applicable 
and  to  execute  appropriate  amendments 
to  the  Agreement  and/or  Contract. 

(b)  'The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  F  applicable 
(with  or  without  the  limitation  on 
distribution)  and  to  execute  appropriate 
amendments  to  the  Agreement  and/or 
Contract. 

(3)  However,  Section  881.607, 
Termination  of  Tenancy  and 
Modification  of  Leases,  applies  to  new 
families  who  begin  occupancy  or 
execute  a  lease  on  or  after  30  days  after 
the  effective  date  of  this  revision.  With 
respect  to  existing  families  under  lease, 
this  section  applies  when  the  lease  is* 
renewed  on  or  after  the  60th  day 
following  the  effective  date  of  this 
revision. 

Inapplicability  of  NEPA:  A  Finding  of 
Inapplicability  regarding  the  National 
Environmental  Policy  Act  of  1969  has 
been  made  in  accordance  with  HUD 
procedures.  A  copy  of  this  Finding  of 
Inapplicability  is  available  for  public 
inspection  during  regular  business  hours 
at  ^e  Office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410. 

Accordingly.  Part  881  is  amended  in 
its  entirety  as  follows: 

Accordingly,  Part  881  is  amended  in 
its  entirety  as  follows: 

PART  881~SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

Subpart  A— Summary  and  Applicability 

Sec 

881.101  General. 

881.102  Processing. 

881.103  Construction  and  management. 

881.104  Applicability  of  revised  regulation. 

881.105  Applicability  to  proposals  and 
projects  under  24  CFR,  Part  811. 
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Subpart  B— Definitions,  Project  Eligibility 

and  Other  Requirements 

Sec. 

881.201  DeHnitions. 

881.202  Project  Eligibility. 

881.203  Fair  market  rente. 

881.204  Limitations  on  contract  rents, 
replacement  costs  and  amenities. 

881.205  Limitation  on  distributions. 

881.206  Site  and  neighborhood  standards. 

881.207  Property  standards. 

881.208  Financing. 

881.209  Relocation  and  Land  Acquisition 
Requirements. 

881.210  Other  Federal  Requirements. 

Subpart  C— Proposal  Submission  to  Start  of 

Construction 

881.301  Allocation  of  contract  authority  to 
Held  offices. 

881.302  Procedures  for  resumption  of 
processing  of  proposals  and  preapproved 
site  requests. 

881.303  Special  procedures  for  certain 
categories  of  proposals. 

881.304  Publication  of  NOFA  and  receipt  of 
proposals. 

881.305  Contents  of  preliminary  proposal. 

881.306  Preliminary  evaluation  and 
technical  processing. 

881.307  Section  of  proposals  and  use  of 
remaining  or  additional  contract 
authority. 

881.308  Contents  of  tinal  proposal. 

881.309  Review  of  final  proposal. 

881.310  Owner's  acceptance,  submission 
and  review  of  working  drawings, 
architect’s  certification  and  requested 
changes. 

881.311  Execution  of  agreement  (and  ACC  if 
applicable). 

Subpart  D— Rehabilitation  Period  and  Cost 

'Certification 

881.401  Timely  performance  of  work. 

881.402  Inspections  during  the  rehabilitation 
period. 

881.403  Increases  in  contract  rents  or  utility 
allowances  before  contract  execution. 

881.404  Project  completion. 

881.405  Cost  certification  and  adjustment  of 
contract  rents. 

Subpart  E—Housing  Assistance  Payments 

Contract 

881.501  The  contract 

881.502  Term  of  contract 

881.503  Maximum  annual  commitment  and 
project  account 

881.504  Reduction  of  number  of  imits 
covered  by  contract. 

881.505  Contract  administration  and 
conversions. 

881.506  Default  by  owner  (private-owner/ 
HUD  and  PHA-owner/HUD  projects). 

881.507  Default  by  PHA  and/or  Owner 
(Private-Owner/PHA  projects). 

Subpart  F->Management 

881.601  Responsibilities  of  owner. 

681.602  Replacement  reserve. 

881.603  Selection  and  admission  of  tenants. 

881.604  Tenant  rent 

881.605  Overcrowded  and  underoccupied 
units. 

881.606  Lease  requirements. 

881.607  Termination  of  tenancy  and 
modification  of  leases. 


Sec. 

881.608  Security  deposits. 

681.609  Adjustment  of  contract  rents. 

881.610  Adjustment  of  utility  allowances. 

^  881.611  Conditions  for  receipt  of  vacancy 

payments. 

881.612  Reviews  during  management  period. 

Subpart  G— Special  Procedures  for 
Neighborhood  Strategy  Areas 

881.701-881.709  [Reserved] 

Subpart  A->Summary  and  applicability 

§  881.101  General. 

(a)  Purpose.  (1)  The  purpose  of  the 
Section  8  program  is  to  provide  lower- 
income  families  with  decent,  safe  and 
sanitary  rental  housing  through  the  use 
of  a  system  of  housing  assistance 
payments.  This  Part  contains  the 
policies  and  procedures  applicable  to 
the  Section  8  substantial  rehabilitation 
program.  The  assistance  may  be 
provided  to  public  housing  agency 
owners  or  to  private  owners  either 
directly  from  HUD  or  through  public 
housing  agencies. 

(2)  In  addition  to  this  regulation. 
Section  8  substantial  rehabilitation 
assistance  may  also  be  made  available 
through  state  housing  finance  and 
development  agencies  (24  CFR,  Part 
883),  or  in  connection  with  direct  HUD 
loans  for  housing  for  the  elderly  or 
handicapped  (24  CFR,  Part  885).  Section 
8  may  also  provide  assistance  in  newly 
constructed  housing  (24  CFR,  Part  880] 
or  in  existing  housing  in  acceptable 
condition  or  needing  only  moderate 
rehabilitation  (24  CFR,  Part  882). 

(3)  This  Part  does  not  apply  to 
projects  developed  under  other  Section  8 
program  regulations,  including  Parts  880, 
882,  883  and  885,  except  to  the  extent 
specifically  stated  in  those  Parts. 

(b)  Housing  Assistance.  Under  the 
Section  8  substantial  rehabilitation 
program,  monthly  payments  are  made 
directly  by  the  contract  administrator 
(HUD  or  a  public  housing  agency)  to  the 
project  owner  to  assist  an  eligible  family 
leasing  an  assisted  unit  or  for  vacancies 
in  certain  cases.  These  payments, 
known  as  “housing  assistance 
payments,”  are  made  pursuant  to  a 
Housing  Assistance  Payments  Contract, 
which  is  executed  upon  satisfactory 
completion  and  HUD  acceptance  of  a 
project  and  which  has  a  maximum  term 
of  from  15  to  40  years  depending  on  how 
the  project  is  financed.  This  Contract  is 
discussed  in  Subpart  E. 

(c)  Tenant  rents  and  eligible  families. 
In  addition  to  the  housing  assistance 
payment  the  project  owner  receives  a 
tenant  rent  directly  from  the  eligible 
family  occupying  an  assisted  unit  The 
total  amount  received  by  the  owner  for 
rent  is  called  the  contract  rent  and  is  set 
forth  in  the  Contract.  “Eligible  families,” 


including  elderly  and  handicapped 
individuals,  must  have  incomes  within 
the  HUD  specified  limits  (based  on  80% 
of  median  income  for  the  area),  and  pay 
between  15%  and  25%  of  their  income  for 
re:‘.t  (including  utilities),  adjusted  in 
accordance  with  HUD  regulations  in  24 
CFR,  Part  889. 

(c)  Rent,  cost  and  amenities 
limitations.  In  the  Section  8  substantial 
rehabilitation  program,  rents, 
replacement  costs  and  amenities  must 
comply  with  limitations  contained  in 
Subpart  B.  These  limitations  serve  to 
establish  the  modest  nature  of  housing 
assisted  under  the  program  and  to 
assure  that  the  rents  in  Section  8 
housing  are  reasonable  in  relation  to 
comparable  unassisted  housing  in  the 
area.  After  occupancy,  rents  will  be 
adjusted  to  reflect  changes  in  the  costs 
of  owning  and  operating  rental  housing. 

(e)  Financing.  The  Section  8  program 
provides  only  rental  assistance.  It  does 
not  provide  construction  or  permanent 
financing.  Section  8  may  be’  used  with 
any  type  of  construction  or  permanent 
financing,  such  as  FHA  mortgage 
insurance  programs,  tax-exempt 
financing  (see  24  CFR,  Parts  811  and  883] 
and  loans  from  conventional  lending 
institutions.  The  owner  can  pledge  the 
commitment  to  make  housing  assistance 
payments  contained  in  the  contract  to 
support  financing. 

(Q  Eligible  owners.  All  types  of 
private  developers  and  sponsors, 
including  profit-motivated  and  non¬ 
profit,  and  public  housing  agency 
developers  and  sponsors,  are  eligible  to 
develop  and  own  housing  assisted  under 
this  program.  In  all  cases,  the  owner  is 
responsible  for  the  determination  of 
eligibility  and  selection  of  tenants  and 
for  all  management  smd  maintenance 
functions.  The  provisions  governing 
project  management  are  contained  in 
Subpart  F. 

(g)  Allocation  of  contract  authority. 
HUD  commits  funding  for  substantial 
rehabilitation  projects  under  the  Section 
8  program  and  increases  the  funding 
commitment  for  previously  approved 
projects  pursuant  to  contract  authority 
provided  by  Congress.  The  contract 
authority  for  new  projects  is  allocated  to 
HUD  field  office^  on  Ae  basis  of  a  “fair 
share”  formida  reflecting  population, 
poverty,  overcrowding,  housing 
condition  and  similar  indices  of  housing 
need.  Each  field  office,  in  turn, 
suballocates  its  contract  authority 
among  the  various  allocation  areas 
within  its  jurisdiction  on  essentially  the 
same  “fair  share”  basis.  Not  every  area 
receives  an  allocation  of  contract 
authority  for  substantial  rehabilitation. 

A  further  description  of  this  process  is 
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contained  in  24  CFR,  Part  891,  Subpart 
D. 

§  881.102  Processing. 

Proposals  for  housing  to  be  assisted 
under  this  Part  are  submitted  to  HUD 
field  offices  and  processed  differently 
depending  on  several  criteria. 

(a)  Previously  submitted  "pipeline” 
proposals  which  are  of  high  quality  and 
were  found  approvable  but  not  funded 
in  the  prior  fiscal  year  are  reviewed  first 
when  any  new  contract  authority 
becomes  available.  If  additional 
authority  remains,  HUD  may  consider 
preapproved  sites,  and,  in  certain  areas, 
permit  selection  of  developers  by  local 
governments.  Where  there  are  set-asides 
for  projects  to  be  owned  by  local  public 
housing  agencies  or  to  be  located  in 
HUD-approved  New  Communities  or  for 
other  purposes,  proposals  may  be 
received,  processed  and  approved 
without  the  need  to  await  specified 
acceptance  periods  or  to  undergo  formal 
competition.  Sections  881.302  and 
881.303  of  Subpart  C  set  forth  these 
procedures. 

(b)  HUD  receives  other  proposals 
under  this  Part  fi'om  owners 
(developers)  in  response  to  public 
invitations,  called  notifications  of  fund 
availability  (NOFAs),  which  request  the 
submission  of  preliminary  proposals 
containing  a  maximum  number  and  type 
of  units  in  a  particular  area.  Interested 
owners  obtain  copies  of  the  detailed 
developers’  packet  from  the  HUD  field 
office  which  published  the  NOFA. 

(c)  HUD  reviews  all  proposals 
received  in  response  to  a  NOFA  for 
deficiencies  in  documentation  and 
content  in  order  to  determine  eligibility 
for  further  processing.  If  there  are  more 
acceptable  proposals  than  can  be 
approved  under  available  Section  8 
contract  authority,  HUD  evaluates  the 
proposals,  ranks  them  and  selects  the 
highest  ranking  proposals.  Those  not 
selected  which  are  of  high  quality  are 
placed  in  the  pipeline  for  possible  later 
funding.  Proposals  for  projects  for  non- 
elderly  families  are  accepted  as  long  as 
contract  authority  remains  available 
and  are  reviewed  on  a  monthly  cycle. 
Proposals  for  projects  for  elderly 
families  must  be  submitted  by  the 
specified  deadline  date  and  are 
reviewed  at  the  end  of  the  submission 
period.  Details  of  this  process  are 
contained  in  Subpart  C,  §§  881.304 
through  881.307. 

(d)  After  HUD  selects  a  preliminary 
proposal,  the  owner  of  the  selected 
proposal  submits  a  final  proposal  for  the 
project.  This  proposal  contains  a  more 
detailed  description  of  the  project, 
including  cost  and  expense  estimates 
where  required,  and  more  detailed  plans 


for  design,  construction,  financing  and 
management.  If  the  natme  and  extent  of 
the  rehabilitation  are  determined  by 
HUD  to  require  the  sevices  of  a 
registered  architect  and  the  preparation 
of  working  drawings  and  specifications, 
such  worldng  drawings  and 
specifications  will  be  reviewed  by  HUD 
for  compliance  with  program  amenities 
limitations  and  may  be  reviewed  by 
HUD,  at  its  option,  for  compliance  with 
"Minimum  Design  Standards  for 
Rehabilitation  for  Residential 
Properties”  contained  in  HUD 
Handbook  4940.4.  After  approval  of  the 
final  proposal,  an  Agreement  is 
executed  by  the  owner  and  the  contract 
administrator  (either  HUD  or  a  public 
housing  agency]  and  rehabilitation  work 
begins.  Details  of  this  process  are 
contained  in  Subpart  C,  §§  881.308 
through  881.311.  TTie  Agreement 
provides  that  a  Contract  will  be 
executed  upon  proper  construction, 
completion  and  acceptance  by  HUD  of 
the  project. 

881.103  Development  and  management 

(a)  Development.  Development  of  the 
project  is  carried  out  in  conformance 
with  the  Agreement.  Increases  in 
contract  rents  or  utility  allowances  are 
permitted  with  HUD  approval  during  the 
rehabilitation  period  only  if  they  are 
necessary  to  cover  cost  increases  as 
specified  in  §  881.403.  The  project  will 
be  accepted  by  HUD  and  a  Contract 
executed  upon  completion  in 
accordance  with  the  Agreement.  These 
provisions  are  contained  in  Subpart  D, 
Sections  881.401  through  881.404. 

(b)  Cost  Certification.  As  soon  as 
possible  after  completion  of  a  project, 
the  owner,  except  in  the  case  of 
exempted  projects,  will  provide  HUD 
with  cost  certifications.  HUD  will 
review  the  contract  rents  based  on  the 
owner’s  certified  cost  and  reduce  them 
where  not  justified  by  actual  cost. 
Section  881.405  details  this  process. 

(c)  Contract.  The  owner  and  the 
contract  administrator  will  execute  the 
Contract  on  satisfactory  completion  of 
the  project.  The  Contract  provides  that 
the  owner  will  receive  housing 
assistance  payments  for  units  being 
leased  by  eligible  families  and,  imder 
certain  circumstances,  payments  for 
vacant  units.  The  owner  may  not  reduce 
the  number  of  units  in  a  project 
available  for  lower-income  families  by 
more  than  10  percent  without  the  prior 
approval  of  HUD.  The  term  of  the 
Contract  varies  depending  on  the  extent 
of  rehabilitation  involved  and  the  type 
of  financing  used  by  the  owner. 
Administration  of  the  Contract  is  done 
either  by  HUD  or  by  a  public  housing 
agency  under  an  Annual  Contributions 


Contract  with  HUD  to  assure  that  the 
owner  meets  his/her  obligations  under 
the  Contract.  Subpart  E  contains 
provisions  concerning  the  Contract. 

(d)  Management  Tlie  owner  is 
responsible  for  all  management 
functions,  including  marketing,  selection 
of  tenants,  reexamination  of  family 
incomes,  evictions  and  other 
terminations  of  tenancy  and  collection 
of  rents.  The  owner  must  also  provide 
for  a  replacement  reserve.  Contract 
rents  will  be  adjusted  annually  in 
accordance  with  24  CFR,  Part  888. 
Subpart  F  contains  management 
provisions. 

§881.104  Applicability  of  revised 
regulation. 

(a)  The  revised  Part  881  applies  to  all 
proposals  for  which  a  notification  of 
selection  was  not  issued  before  the 
effective  date  of  this  revision.  Where  a 
notification  of  selection  was  issued  for  a 
proposal  before  the  effective  date,  the 
revised  Part  will  apply  if  the  owner 
notifies  HUD  within  60  calendar  days 
that  he/she  wishes  the  revision  to  apply 
and  promptly  brings  the  proposal  into 
conformance. 

(b)  Subparts  E  (Housing  Assistance 
Payments  Contract]  and  F 
(Management]  apply  to  all  projects  for 
which  an  Agreement  was  not  executed 
before  the  effective  date  of  the  revision. 
Where  an  Agreement  was  so  executed: 

(1]  The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  E  applicable 
and  to  execute  appropriate  amendments 
to  the  Agreement  and/or  Contract. 

(2]  The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  F  applicable 
(with  or  without  the  limitation  on 
distributions]  and  to  execute 
appropriate  amendments  to  the 
Agreement  and/or  Contract. 

(c)  Section  881.607,  Termination  of 
Tenancy  and  Modification  of  Leases, 
applies  to  new  families  who  begin 
occupancy  or  execute  a  lease  on  or  after 
30  days  after  the  effective  date  of  this 
revision.  This  section  also  applies  to 
families  not  covered  by  the  preceding 
sentence,  including  existing  families 
under  lease,  with  respect  to  all  leases  in 
which  a  renewal  becomes  effective  on 
or  after  the  60th  day  following  the 
effective  date  of  this  revision.  A  lease  is 
considered  to  be  renewed  where  both 
the  landlord  and  the  family  fail  to 
terminate  a  tenancy  under  a  lease 
permitting  either  party  to  terminate. 

§  881.105  Applicability  to  proposals  and 
projects  under  24  CFR,  Part  811. 

Where  proposals  and  projects  are 
financed  with  tax-exempt  obligations 
under  24  CFR  Part  811,  the  provisions  of 
Part  811  will  be  complied  with  in 
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addition  to  all  requirements  of  this  Part. 
In  the  event  of  any  conflict  between  this 
Part  and  Part  611,  Part  811  will  control. 

Subpart  B— Definitions,  Project 
Eiigibiiity  and  Other  Requirements 

§881.201  Definitions. 

ACC.  (Annual  Contributions  Contract) 
For  a  private-owner/PHA  project,  for 
which  the  Contract  is  administered  by  a 
PHA,  the  ACC  is  the  contract  between 
the  PHA  (as  contract  administrator)  and 
HUD.  Under  the  ACC,  HUD  commits  to 
provide  the  PHA  with  the  funds  needed 
to  make  housing  assistance  payments  to 
the  owner  and  to  pay  the  PHA  for  HUD- 
approved  administrative  fees,  and  the 
PHA  agrees  to  perform  the  duties  of  a 
contract  administrator. 

Agreement.  (Agreement  to  Enter  into 
Housing  Assistance  Payments  Contract) 
The  Agreement  between  the  owner  and 
the  contract  administrator  which 
provides  that,  upon  satisfactory 
completion  of  the  project  in  accordance 
with  the  HUD-approved  final  proposal, 
the  administrator  will  enter  into  tiie 
Contract  with  the  owner. 

Allocation  Area.  A  mimicipality, 
county,  one  or  more  Indian  areas,  or 
group  of  contiguous  mimicipalities  or 
counties  identified  by  HUD  or  in  an 
approved  Areawide  Housing 
Opportunity  Plan  for  the  purpose  of 
allocating  housing  assistance  to  support 
economically  feasible  housing  projects. 

Assisted  Unit.  A  dwelling  unit  eligible 
for  assistance  under  a  Contract. 

Contract.  (Housing  Assistance 
Payments  Contract)  The  Contract 
entered  into  by  the  owner  and  the 
contract  administrator  upon  satisfactory 
completion  of  the  project,  which  sets 
forth  the  rights  and  duties  of  the  parties 
with  respect  to  the  project  and  the 
payments  under  the  Contract. 

Contract  Administrator.  The  entity 
which  enters  into  the  Contract  with  the 
owner  and  is  responsible  for  monitoring 
performance  by  the  owner.  The  contract 
administrator  is  a  PHA  in  the  case  of 
private-owner/PHA  projects,  and  HUD 
is  private-owner /HUD  and  PHA-owner/ 
HUD  projects. 

Contract  Rent.  The  total  amount  of 
rent  specified  in  the  Contract  as  payable 
by  HUD  and  the  tenant  to  the  owner  for 
an  assisted  unit. 

Decent,  Safe  and  Sanitary.  Housing  is 
decent,  safe  and  sanitary  at  project 
completion  if  the  dwelling  imits  and 
related  facilities  are  accepted  by  HUD 
as  meeting  the  requirements  of  the 
Agreement.  Housing  continues  to  be 
decent,  safe  and  sanitary  if  it  is 
maintained  in  a  condition  substantially 
the  same  as  at  the  time  of  acceptance. 


Eideriy  Famiiy.  An  elderly  family  as 
defined  in  24  CHI,  Part  812,  including  an 
elderly,  disabled  or  handicapped 
individual 

Fair  Market  Rent  HUD’s 
determinations  of  the  rents,  including 
utilities  (except  telephone),  ranges  and 
refiigerators,  parkiiig,  and  all 
maintenance,  management  and  other 
essential  housing  services,  which  would 
be  required  to  obtain  in  a  particular 
market  area  privately  developed  and 
owned,  newly  constructed  or 
substantially  rehabilitated  rental 
housing  of  modest  design  with  suitable 
amenities. 

Famiiy.  (Eligible  Family)  A  family 
which  qualifies  as  a  lower-income 
family,  as  defined  in  this  section.  For 
purposes  of  this  definition,  “family**  will 
have  the  meaning  of  “family**  contained 
in  24  CFR,  Part  812  (including  single . 
elderly,  handicapped,  disabled  and 
displaced  persons  and  the  remaining 
member  of  a  tenant  family). 

Finai  Proposal  The  detailed 
description  of  a  proposed  project  to  be 
assisted  under  this  Part,  which  an  owner 
submits  after  selection  of  the 
preliminary  proposal,  except  where  a 
preliminary  proposal  is  not  required 
under  Section  881.303(c).  The  final 
proposal  becomes  an  exhibit  to  the 
Agreement  and  is  the  standard  by  which 
HUD  judges  acceptable  construction  of 
the  project. 

Househoid  Type.  The  three  household 
types  are  (1)  elderly  and  hetndicapped, 

(2)  family,  and  (3)  large  family. 

Housing  Assistance  Payment  The 
payment  made  by  the  contract 
administrator  to  the  owner  of  an 
assisted  unit  as  provided  in  the 
Contract.  Where  the  unit  is  leased  to  an 
eligible  family,  the  payment  is  the 
difference  between  the  total  housing 
expense  and  the  total  family 
contribution.  A  housing  assistance 
payment,  known  as  a  “vacancy 
payment,**  is  made  to  the  owner  when 
an  assisted  unit  is  vacant.  A  payment  is 
made  to  the  family  if  the  utility 
allowance  is  greater  than  the  total 
family  contribution. 

Housing  Assistance  Pian.  A  housing 
plan  which  is  submitted  by  a  unit  of 
general  local  government  and  approved 
by  HUD  as  being  acceptable  imder  the 
standards  of  24  CFR,  Part  570. 

Housing  Type.  The  three  housing 
types  are  new  construction, 
rehabilitation,  and  existing  housing. 

HUD.  The  Department  of  Housing  and 
Urban  Development. 

Independent  Pubiic  Accountant  A 
Certified  Public  Accountant  or  a 
licensed  or  registered  public  accountant, 
having  no  business  relationship  with  the 
owner  except  for  the  performance  of 


audit,  systems  work  and  tax 
preparation.  If  not  certified,  the 
Independent  Public  Accountant  must 
have  been  licensed  or  registered  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States 
on  or  before  December  31, 1970.  In 
States  that  do  not  regulate  the  use  of  the 
title  “public  accountant,**  only  Certified 
Public  Accountants  may  be  used. 

Lower-Income  Family.  A  family 
whose  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  the  size  of  the  family. 
HUD  may  establish  income  limits  higher 
or  lower  if  necessary  in  certain  cases. 

For  purposes  of  this  definition,  “income** 
shall  have  the  meaning  of  “income  for 
eligibility**  contained  in  24  CFR,  Part 
889. 

New  Communities.  New  commimity 
developments  approved  under  Title  IV 
of  the  Housing  and  Urban  Development 
Act  of  1968  and  Title  VII  of  the  Housing 
and  Urban  Development  Act  of  1970. 

NOFA.  (Notification  of  Fund 
Availability)  The  notice  published  by 
HUD  announcing  the  availability  of 
contract  authority  for  housing  assistance 
and  inviting  the  submission  of 
proposals. 

Owner.  Any  private  person  or  entity 
(including  a  cooperative)  or  a  public 
entity  which  qualifies  as  a  PHA,  having 
the  legal  right  to  lease  or  sublease 
substantially  rehabilitated  dwelling 
units  assisted  under  this  Part.  The  term 
owner  also  includes  the  person  or  entity 
submitting  a  proposal  under  this  Part. 

Partially-Assisted  Project.  A  project 
for  non-elderly  families  under  this  Part 
which  includes  more  than  50  units  of 
which  20  percent  or  fewer  are  assisted. 

PHA.  (^blic  Housing  Agency)  Any 
State,  county,  municipality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  which 
is  authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  housing  for 
lower-income  families. 

PHA-Owner/HUD  Project  A  project 
imder  this  Part  which  is  owned  by  a 
PHA.  For  this  type  of  project,  the 
Agreement  and  the  Contract  are  entered 
into  by  the  PHA,  as  owner,  and  HUD,  as 
contract  administrator. 

Preliminary  Proposal  The  application 
describing  a  proposed  project  under  this 
Part  which  an  owner  submits  in 
response  to  a  NOFA  in  order  to  be 
selected  for  housing  assistance. 

Private-Owner/HUD  Project.  A 
project  under  this  Part  which  is  owned 
by  a  private  owner.  For  this  type  of 
project,  the  Agreement  and  Contract  are 
entered  into  by  the  private  owner,  as 
owner,  and  HUD,  as  contract 
administrator. 
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Private-Owner/ PHA  Project.  A 
project  under  this  Part  which  is  owned 
by  a  private  owner.  For  this  type  of 
project,  the  Agreement  and  Contract  are 
entered  into  by  the  private  owner,  as 
owner,  and  the  PHA,  as  contract 
administrator,  pursuant  to  an  ACC 
between  the  PHA  and  HUD.  The  term 
also  covers  the  situation  where  the  ACC 
is  with  one  PHA  and  the  owner  is 
another  MIA. 

Project  Account  A  specifically 
identified  and  segregated  account  for 
each  project  which  is  established  in 
accordance  with  Section  881.503(b)  out 
of  the  amoimts  by  which  the  maximiun 
annual  commitment  exceeds  the  amount 
actually  paid  out  under  the  Contract  or 
ACC,  as  applicable,  each  year. 

Rent  In  the  case  of  an  assisted  imit  in 
a  cooperative  project,  rent  means  the 
carrying  charges  payable  to  the 
cooperative  with  respect  to  occupancy 
of  the  unit 

Replacement  Cost  The  sum  of  the  "as 
is"  value  before  rehabilitation  of  the 
property  as  determined  by  HUD  and  the 
estimated  cost  of  rehabilitation, 
including  carrying  and  finance  charges. 

Secretary.  The  Secretary  of  Housing' 
and  Urban  Development  (or  designee). 

Small  Project  A  project  for  non- 
elderly  families  imder  this  Part  which 
includes  a  total  of  50  or  fewer  (assisted 
and  unassisted)  units. 

Substantial  Rehabilitation,  (a)  The 
improvement  of  a  property  to  decent 
safe  and  sanitary  condition  in 
accordance  with  the  standards  of  this 
Part  from  a  condition  below  those 
standards.  Substantial  rehabilitation 
may  vary  in  degree  from  gutting  and 
extensive  reconstruction  to  the  cure  of 
substantial  accumulation  of  deferred 
maintenance.  Cosmetic  improvements 
alone  do  not  qualify  as  substantial 
rehabilitation  imder  this  definition. 

(b)  Substantial  rehabilitation  may  also 
include  renovation,  alteration  or 
remodeling  for  the  conversion  or 
adaptation  of  structurally  sound 
property  to  the  design  and  condition 
required  for  use  imder  this  Part  or  the 
repair  or  replacement  of  major  building 
systems  or  components  in  danger  of 
failure. 

Tenant  Rent  The  portion  of  the 
contract  rent  payable  directly  to  the 
owner  by  an  eligible  family  occupying 
an  assisted  unit  Tenant  rent  equals  the 
total  family  contribution  less  any  utility 
allowance. 

Total  Family  Contribution.  The 
portion  of  an  eligible  family’s  income 
payable  toward  the  family’s  total 
housing  expense,  as  determined  in 
accordance  with  24  CFR,  Part  889. 

Total  Housing  Expense.  'The  total 
monthly  cost  cf  housing  an  eligible 


family,  which  is  the  sum  of  the  contract 
rent  and  any  utility  allowance  for  the 
assisted  unit  occupied  by  the  family. 

Utility  Allowance.  An  estimate,  made 
or  approved  by  HUD,  of  the  cost  of 
utilities  (except  telephone)  and  other 
essential  housing  services  for  an 
assisted  unit  which  are  not  included  in 
the  contract  rent  paid  directly  to  the 
owner  but  which  are  the  responsibility 
of  the  eligible  family  leasing  the  unit. 

Vacancy  Payment  The  housing 
assistance  payment  made  to  the  owner 
by  the  contract  administrator  for  a 
vacant  assisted  unit  if  certain  conditions 
are  fulfilled  as  provided  in  the  Contract 
'The  amount  of  the  vacancy  payment 
varies  with  the  length  of  the  vacancy 
period  and  is  less  after  the  first  60  days 
of  any  vacancy. 

Very  Low-Income  Family.  An  eligible 
family  whose  income  does  not  exceed  50 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD.  with 
adjustments  for  the  size  of  the  family. 

§  881.202  Project  eligibility. 

(a)  For  purposes  of  this  Part, 
"substantial  rehabilitation"  refers  to  (1) 
housing  for  which  rehabilitation  work 
starts  after  execution  of  the  Agreement, 
or  (2)  housing  which  is  already 
undergoing  rehabilitation  when  the 
Agreement  is  executed  provided  that: 

(i)  At  the  date  of  application  to  HUD, 
a  substantial  amount  of  rehabilitation 
work  (generally  at  least  25  percent) 
remains  to  be  completed; 

(ii)  At  the  date  of  application  to  HUD, 
the  project  caimot  be  completed  and 
occupied  by  eligible  families  without 
assistance  under  this  Part;  and 

(iii)  At  the  time  rehabilitation  was 
initiated,  all  parties  reasonably 
expected  that  the  project  would  be 
completed  and  occupied  without 
assistance  under  this  Part. 

(b)  The  Section  8  substantial 
rehabilitation  program  is  for  rental 
housing  only;  no  assistance  will  be 
provided  for  any  unit  occupied  by  an 
owner.  Cooperatives  are  considered 
rental  housing  rather  than  owner- 
occupied  housing  for  purposes  of  this 
Part. 

(c)  Various  types  of  rental  housing  can 
be  assisted  under  this  Part  including:  (1) 
single-family  houses  and  multifamily 
structures;  (2)  housing  designed  for  the 
elderly,  disabled  or  handicapped,  and 
(3)  single-room  occupant  housing 
planned  specifically  as  a  relocation 
resource  for  eligible  single  persons. 

(d)  High-rise  elevator  projects  for 
failles  with  children  are  prohibited 
unless  HUD  determines  that  there  is  no 
practical  alternative. 

(e)  Projects  for  non-elderly  families 
are  required,  where  practicable,  to  have 
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at  least  5  percent  of  the  housing  units 
designed  and  accessible  to  the 
physically  handicapped. 

(f)  Housing  assisted  under  other 
provisions  of  the  U.S.  Housing  Act  of 
1937,  such  as  public  housing  assisted 
with  annual  contributions  under 
Sections  5  and  9  of  the  Act,  is  not 
eligible  for  assistance  under  this  Part. 
Tax  exemption  under  Section  11(b)  of 
the  Act  is  not  considered  assistance  for 
this  purpose. 

(g)  Conversions  of  substantially 
rehabilitated  projects  under  the  Section 
23  Leased  Housing  Program  to  the 
Section  8  program  will  be  permitted, 
where  appropriate,  provided  that  the 
Section  23  project  qualifies  as 
substantial  rehabilitation  under 
paragraph  (a)  of  this  section  and  that  all 
parties,  including  HUD,  agree. 

(h)  No  proposal  for  housing  under  this 
Part  may  be  approved  unless  the 
requirements  of  24  CFR,  Part  891, 
implementing  Sections  213(a),  (b)  and  (c) 
of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
concerning  review  and  comment  by 
units  of  general  local  government,  have 
been  satisfied.  (See  Section  881.306 
(c)(1).) 

§  881.203  Fair  market  rents. 

(a)  Fair  Market  Rents  are  HDD’s 
determinations  of  the  rents,  including 
utilities  (except  telephone),  ranges  and 
refrigerators,  parking,  and  all 
maintenance,  management  and  other 
essential  housing  services  which  would 
be  required  to  obtain  in  a  particular 
market  area  privately  developed  and 
owned,  newly  constructed  and 
substantially  rehabilitated  rental 
housing  of  modest  design  with  suitable 
amenities. 

(b)  Separate  Fair  Market  Rents  are 
established  by  unit  size  (number  of 
bedrooms),  basic  structure  type 
(detached,  semi-detached/row.  walk-up 
and  elevator  apartments)  and  occupant 
group  (non-elderly  family  and  elderly 
family,  including  handicapped)  for 
individual  market  areas. 

(c)  The  Fair  Market  Rents  for  (1) 
dwelling  units  designed  for  the  elderly 
or  handicapped  are  those  for  the 
appropriate  size  units,  not  to  exceed  2- 
bedrooms  for  the  elderly,  multiplied  by 
1.05,  rounded  to  the  nearest  whole 
dollar.  (2)  congregate  housing  dwelling 
units  are  the  same  as  for  non-congregate 
units,  and  (3)  single  room  occupancy 
dwelling  units  are  those  for  0-bedroom 
units  of  the  same  type. 

(d)  Fair  Market  Rents  are  published  in 
the  Federal  Register  at  least  annually  in 
accordance  with  24  CFR,  Part  888. 
Interim  revisions  for  one  or  more  market 
areas  may  be  initiated  by  HUD  at  any 
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time  and  may  be  published  as  market 
conditions  dictate. 

§  881.204  Limitations  on  contract  rents, 
replacement  costs  and  amenities. 

(a)  Purpose  and  applicability  of 
limitations.  The  purpose  of  the  Section  8 
program  is  to  assist  lower-income 
families  in  renting  decent,  safe  and 
sanitary  housing  of  modest  design  with 
suitable  amenities.  This  section  sets 
limitations  on  the  contract  rents, 
replacement  costs  and  amenities  of 
projects  developed  under  this  Part. 
These  limitations  are  intended  to  permit 
production  of  suitable  housing  wi&out 
excessive  costs,  design  features  or 
amenities. 

(b)  Limitation  on  contract  rents.  The 
contract  rents  for  a  project  horn 
proposal  submission  through  cost 
certification,  must  be  within  both  of  the 
following  limitations: 

(1)  Fair  market  rent.  The  contract  rent 
plus  any  utility  allowance  for  the  unit 
must  not  exceed  the  Fair  Market  Rent  in 
effect  at  the  time  of  processing  except 
that  for  projects  where  the  estimated 
cost  of  rehabilitation  is  less  than  25 
percent  of  the  estimated  value  of  the 
property  after  rehabilitation,  the 
contract  rent  plus  any  utility  allowance 
may  not  exceed  75  percent  of  the  Fair 
Market  Rents.  The  published  Fair 
Market  Rents  will  reflect  a  trended  rent 
in  order  to  allow  for  the  period  of 
rehabilition  work  as  stated  in  the 
publication.  If  the  secheduled 
rehabilitation  period  for  a  project  is  less, 
an  appropriate  reduction  will  be  made 
in  determining  the  approvable  contract 
rent.  The  contract  rent  plus  utility 
allowance  may  exceed  the  applicable 
Fair  Market  Rent  or  75  percent  thereof, 
under  special  circumstances  or  if  needed 
to  implement  a  local  Housing  Assistance 
Plan  or  Areawide  Housing  Opportunity 
Plan: 

(1)  By  up  to  10  percent  with  the 
approval  of  the  HUD  field  office 
manager,  or 

(ii)  By  up  to  20  percent  with  the 
approval  of  the  HUD  Assistant 
Secretary  for  Housing;  and 

(2)  Rent  reasonableness.  The  contract 
rent  must  be  reasonable.  Contract  rents 
will  be  considered  reasonable  only 
under  the  following  conditions: 

(i)  When  HUD  determines  that  the 
rents  compare  reasonably  to  or  are 
below  the  rents  of  unassisted  units  of 
similar  age.  design  and  location  which 
provide  comparable  amenities  and 
services;  or 

(ii)  Rents  may  exceed  those 
determined  by  market  comparison  by  no 
more  than  20  percent  only  in  cases 
where  warranted  by  cost  and  expense 
estimates  provided  by  the  owner  at  final 


prooosal  and  cost  certification  at 
completion,  as  specified  in  Sections 
881.308  and  881.405;  or 

(iii)  For  small  projects  and  partially- 
assisted  projects,  the  rents  may  exceed 
the  comparable  rents  by  up  to  10  percent 
without  the  cost  justification  set  forth  in 
paragraph  (ii). 

(c)  Limitation  on  replacement  costs: 

(1)  No  proposal  for  a  project  to  be 
assisted  under  this  Part  will  be  selected 
or  approved  by  HUD,  and  no  Agreement 
may  be  executed  for  a  project,  with  an 
estimated  replacement  cost  greater  than 
the  following  limits  plus  any  additional 
cost  not  attributable  to  dwelling  use  to 
the  extent  approved  by  HUD.  The  limits 
applicable  to  the  part  of  the  project 
attributable  to  dwelling  use,  as 
determined  by  HUD,  are  as,  follows: 

(1)  The  basic  limits  are:  (A)  $23,720  per 
dwelling  unit  without  a  bedroom;  (B) 
$27,129  per  dwelling  unit  with  one 
bedroom;  (C)  $32,983  per  dwelling  imit 
with  two  bedrooms;  (D)  $42,217  per 
dwelling  unit  with  three  bedrooms;  and 
(E)  $47,032  per  dwelling  unit  with  four  or 
more  bedrooms. 

(ii)  Where  necessary  to  compensate 
for  the  higher  costs  incident  to  use  of 
elevator  type  structures  of  soimd 
standards  of  construction  and  design, 
HUD  may  increase  the  limits  provided 
in  paragraph  (c)(l)(i)  of  this  section,  not 
to  exceed:  (A)  ^4,962  per  dwelling  unit 
without  a  bedroom;  (B)  $28,614  per 
dwelling  unit  with  one  bedroom;  (C) 
$34,795  per  dwelling  unit  with  two 
bedrooms;  (D)  $45,011  per  dwelling  unit 
with  three  bedrooms;  and  (E)  $49,409  per 
dwelling  unit  with  four  or  more 
bedrooms. 

(iii)  For  any  market  area  where  cost 
levels  so  require,  the  Assistant 
Secretary  for  Housing  may  increase,  at 
the  request  of  the  field  office,  the  dollar 
amount  limits  set  forth  in  paragraphs 
(c)(l)(i)  and  (ii)  by  an  amount  not  to 
exceed  75  percent. 

(iv)  If  the  Assistant  Secretary  finds 
that,  because  of  high  costs,  it  is  not 
feasible  to  develop  dwellings  under  this 
part  in  Alaska,  Guam,  or  Hawaii 
without  the  sacrifice  of  sound  standards 
of  construction,  design,  and  livability 
within  the  limits  in  paragraphs  (c)(l)(i) 
and  (ii).  the  principal  amount  of  the 
replacement  cost  limits  may  be 
increased  by  amoimts  as  are  necessary 
to  compensate  for  additional  costs,  but 
not  to  exceed  the  maximum,  including 
high  cost  area  increases  under 
paragraph  (c)(l)(iii),  if  any.  otherwise 
applicable  by  more  than  50  percent. 

(2)  Except  for  the  exemption 
contained  in  paragraph  (3),  the 
limitation  on  replacement  costs  applies 
to  all  projects  in  their  entirety. 


(3)  Partially-assisted  projects  are 
exempt  from  the  replacement  cost 
limitation  of  this  paragraph. 

(4)  The  mortgage  amount  of  a  HUD- 
insured  proposal  will  be  determined  in 
accordance  with  the  limitations  and 
requirements  of  the  applicable  mortgage 
insurance  program. 

(5)  Subsequent  changes  to  the 
limitations  on  replacement  costs  imder 
paragraphs  (c)(1)  will  be  made  by  Notice 
published  in  the  Federal  Register  and 
will  be  available  on  request. 

(d)  Excess  costs.  The  limitation  of 
paragraph  (c)  will  not  prohibit  the  total 
'actual  cost  of  a  project  from  exceeding 
the  limit  referred  to  in  that  paragraph. 
However,  in  determining  or  adjusting 
contract  rents,  HUD  will  not  take  into 
account  or  give  credit  for  any  cost  which 
exceeds  the  applicable  replacement  cost 
limit. 

(e)  Limitation  on  amenities.  (1) 
Amenities  in  projects  assisted  under  this 
Part  will  be  limited  to  those  amenities 
which  are  generally  provided  in 
unassisted  housing  of  modest  design  in 
the  market  area,  as  determined  by  HUD. 
Generally,  the  amenities  included  in  the 
determination  of  Fair  Market  Rents  for 
the  area  may  be  included  in  a  project. 
The  use  of  more  durable,  high  quality 
materials  to  control  or  reduce 
maintenance  and  repair  and 
replacement  costs  will  not  be 
considered  an  excess  amenity. 

(2)  The  field  office  will  prepare  a 
list(s)  of  acceptable  amenities  for  use 
within  its  jurisdication.  Other  amenities 
will  not  be  permitted  unless  the  owner 
provides  justification  for  each  additional 
amenity  to  HUD,  and  its  inclusion  is 
approved  by  HUD. 

(3)  Except  for  the  exemption 
contained  in  paragraph  (4),  the 
limitation  on  amenities  applies  to  all 
projects  in  their  entirety. 

(4)  Partially-assisted  projects  are 
exempt  from  the  limitation  of  this 
paragraph. 

§  881.205  Limitation  on  distributions 

(a)  Non-profit  owners  are  not  entitled 
to  distributions  of  project  funds. 

(b)  For  the  life  of  the  Contract,  project 
funds  may  only  be  distributed  to  profit- 
motivated  owners  at  the  end  of  each 
fiscal  year  of  project  operation  following 
the  effective  date  of  the  Contract  after 
all  project  expenses  have  been  paid,  or 
funds  have  been  set  aside  for  payment 
and  all  reserve  requirements  have  been 
met.  The  first  year’s  distribution  may 
not  be  made  imtil  cost  certification, 
where  applicable,  is  completed. 
Distributions  may  not  exceed  the 
following  maximum  returns: 

(1)  For  projects  for  elderly  families, 
the  first  year’s  distribution  will  be 
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limited  to  6  percent  on  equity.  The 
Assistant  Secretary  for  Housing  may 
provide  for  increases  in  subsequent 
years’  distributions  on  an  annual  or 
other  basis  so  that  the  permitted  return 
reflects  a  6  percent  return  on  the  value 
in  subsequent  years,  as  determined  by 
HUD,  of  the  approved  initial  equity.  Any 
such  adjustment  will  be  made  by  Notice 
in  the  Federal  Register. 

(2)  For  projects  for  non-elderly 
families,  the  first  year’s  distribution  will 
be  limited  to  10  percent  on  equity.  The 
Assistant  Secretary  for  Housing  may 
provide  for  increases  in  subsequent 
years’  distributions  on  an  annual  or 
other  basis  so  that  the  permitted  return 
reflects  a  10  percent  return  on  the  value 
in  subsequent  years,  as  determined  by 
HUD,  of  the  approved  initial  equity.  Any 
such  adjustment  will  be  made  by  Notice 
in  the  Federal  Register. 

(c)  For  the  purpose  of  determining  the 
allowable  distribution,  an  owner’s 
equity  investment  in  a  project  is  deemed 
to  be  10  percent  of  the  replacement  cost 
of  the  part  of  the  project  attributable  to 
dwelling  use  accepted  by  HUD  at  cost 
certification  (see  §  881.405),  unless  the 
owner  justifies  a  higher  equity 
contribution  by  cost  certification 
documentation  in  accordance  with  HUD 
mortgage  insurance  procedures. 

(d)  Amy  short-fall  in  return  may  be 
made  up  from  surplus  project  funds  in 
future  years. 

(e)  If  HUD  determines  at  any  time  that 
project  funds  are  more  than  the  amount 
needed  for  project  operations,  reserve 
requirements  and  permitted  distribution, 
HUD  may  require  the  excess  to  be 
placed  in  an  account  to  be  used  to 
reduce  housing  assistance  payments  or 
for  other  project  purposes.  Upon 
termination  of  the  Contract,  any  excess 
funds  must  be  remitted  to  HUD. 

(f)  Owners  of  small  projects  or 
partially-assisted  projects  are  exempt 
fi'om  the  limitation  on  distributions 
contained  in  paragraphs  (b)  through  (d). 

(g)  In  the  case  of  HUD-insured 
projects,  the  provisions  of  this  section 
will  apply  instead  of  the  otherwise 
applicable  mortgage  insurance  program 
provisions. 

§  881.206  Site  and  neighborhood 
standards. 

Proposed  sites  for  substantial 
rehabilitation  projects  must  be  approved 
by  HUD  as  meeting  the  following 
standards: 

(a)  Adequate  utilities  (water,  sewer, 
gas  and  electricity]  and  streets  must  be 
available  to  service  the  site. 

(b)  The  site  and  nei^borhood  must  be 
suitable  from  the  standpoint  of 
facilitating  and  furthering  full 
compliance  with  the  applicable 


provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  VIII  of  the  Civil  Rights 
Act  of  1968,  Executive  Order  11063,  and 
HUD  regulations  issued  pursuant 
thereto. 

(c)  The  site  must  promote  greater 
choice  of  housing  opportunities  and 
avoid  undue  concentration  of  assisted 
persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 

(d)  The  site  must  be  free  from  serious 
adverse  environmental  conditions,  or 
there  must  be  evidence  that  any  such 
conditions  will  be  corrected  by  the  time 
the  rehabilitation  is  completed. 
Compliance  with  Environmental  Criteria 
and  Standards  in  accordance  with  24 
CFR,  Part  51  is  required. 

(e)  The  site  must  comply  with  any 
applicable  conditions  in  the  local 
Housing  Assistance  Plan  approved  by 
HUD. 

(f)  The  housing  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities  and 
services,  and  other  municipal  facilities 
and  services  that  are  at  least  equivalent 
to  those  typically  found  in 
neighborhoods  consisting  largely  of 
imassisted,  standard  housing  of  similar 
market  rents. 

(g)  Travel  time  and  cost  via  public 
transportation  or  private  automobile, 
fi'om  the  neighborhood  to  places  of 
employment  providing  a  range  of  jobs 
for  lower-income  workers,  must  not  be 
excessive.  (While  it  is  important  that 
elderly  housing  not  be  totally  isolated 
from  employment  opporbmities,  this 
requirement  need  not  be  adhered  to 
rigidly  for  such  projects.) 

(h)  The  project  may  not  be  located  on 
a  site  that  has  occupants  unless  the 
relocation  requirements  referred  to  in 
Section  881.209  are  met. 

(i)  The  project  may  not  be  located  in 
an  area  that  has  been  identified  by  HUD 
as  having  special  flood  hazards  and  in 
which  the  sale  of  flood  insurance  has 
been  made  available  under  the  National 
Flood  Insurance  Act  of  1968,  unless  the 
project  is  covered  by  flood  insurance  as 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  and  it  meets  any 
relevant  HUD  standards  and  local 
requirements.  Compliance  with  HUD 
relations  issued  pursuant  to  Executive 
Order  11988  on  Flood  Plain  Management 
and  to  Executive  Order  11990,  on 
Protection  of  Wetlands  is  required. 

§  881.207  Property  sUmdards. 

Projects  must  comply  with: 

(a)  HUD  Minimum  Design  Standards 
for  Rehabilitation  for  Residential 
Properties  (HUD  Handbook  4940.4); 

(b)  in  the  case  of  congregate  or  single 
room  occupant  housing,  the  appropriate 
HUD  guidelines  and  standards; 


(c)  HUD  requirements  pursuant  to 
Section  209  of  the  Housing  and 
Community  Development  Act  of  1974  for 
projects  for  the  elderly  or  handicapped; 

(d)  HUD  requirements  pertaining  to 
noise  abatement  and  control; 

(e)  HUD  regulations  issued  pursuant 
to  the  Lead  Based  Paint  Poisoning 
Prevention  Act,  42  USC  4801;  and 

(f)  applicable  State  and  local  laws, 
codes,  ordinances  and  regulations. 

S  881.208  Financing. 

(a)  Types  of  financing.  Any  type  of 
construction  financing  and  long-term 
financing  may  be  used,  including:  (1) 
conventional  loans  fi’om  commercial 
banks,  savings  banks,  savings  and  loan 
associations,  pension  funds,  insurance 
companies  or  other  financial 
institutions;  (2)  mortgage  insurance 
programs  under  the  National  Housing 
Act;  and  (3)  financing  by  tax-exmpt 
bonds  or  other  obligations. 

(b)  HUD  approval.  HUD  must  approve 
the  terms  and  conditions  of  the 
financing  to  determine  consistency  with 
these  regulations  and  to  assure  they  do 
not  piuport  to  pledge  or  give  greater 

'  rights  or  funds  to  any  party  than  are 
provided  under  the  A^eement, 

Contract,  and/or  ACC.  Where  the 
project  is  financed  with  tax-exempt 
obligations,  the  terms  and  conditions 
will  be  approved  in  accordance  with  the 
following: 

(1)  Issuers  of  tax-exempt  obligations 
pursuant  to  Section  11(b)  of  the  U.S. 
Housing  Act  of  1937  wfil  be  subject  to  24 
CFR,  Part  811. 

(2)  Issuers  of  tax-exempt  obligations 
exempt  from  Federal  taxation  under  any 
provisions  of  law  or  governmental 
regulation  other  than  Part  811  (except 
for  State  Agencies  qualified  under  Part 
883]  must  submit  all  domunents  required 
by  24  CFR,  Sections  811.107, 811.108, 
811.109,  and  811.110  to  the  field  office  for 
review  and  approval  The  terms  and  use 
of  these  obligations  and  the  operation  of 
the  project  will  comply  with  the 
requirements  of  Part  811.  (See  also  24 
CFR,  Section  811.117.) 

(3)  Issuers  of  tax-exempt  obligations 
which  are  State  Agencies  qualified 
under  Part  883  and  which  are  not  subject 
to  Part  811  will  comply  with  the 
requirements  of  Part  883  with  regard  to 
approval  of  tax-exempt  financing. 

(c)  Pledge  of  contracts.  An  owner  may 
pledge,  or  offer  as  seciirity  for  any  loan 
or  obligation,  an  Agreement,  Contract  or 
ACC  entered  into  pursuant  to  this  Part: 
Provided,  however,  that  such  financing 
is  in  connection  with  a  project 
constructed  pursuant  to  this  Part  and 
approved  by  HUD.  Any  pledge  of  the 
Agreement,  Contract,  or  ACC,  or 
payments  thereunder,  will  be  limited  to 
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the  amounts  payable  under  the  Contract 
or  ACC  in  accordance  with  its  terms.  If 
the  pledge  or  other  document  provides 
that  all  payments  will  be  paid  directly  to 
the  mortgagee  or  the  trustee  for 
bondholders,  the  mortgagee  or  trustee 
will  make  all  paym«its  or  deposits 
required  under  the  mortgage,  trust 
indenting  of  HUD  regulations  and  remit 
any  excess  to  the  owner. 

(d)  Foreclosure  and  other  transfers.  In 
the  event  of  foreclosure,  assignment  or 
sale  approved  by  HUD  in  lieu  of 
foreclosure,  or  other  assignment  or  sale 
approved  by  HUD; 

(1)  The  Aj^eement,  the  Contract  and 
the  ACC,  if  applicable,  will  continue  in 
effect,  and 

(2)  Housing  assistance  payments  will 
continue  in  accordance  with  the  terms  of 
the  Contract 

§  881.209  Relocation  and  Land 
Acquisition  Requirements. 

(a)  Application  of  the  Uniform  Act. 

The  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (Uniform  Act)  and  HUD 
implementing  regulations  at  24  CFR  Part 
42  (Uniform  Relocation  Assistance  and 
Real  Property  Acquisition]  apply  to  the 
acquisition  of  real  property  by  a  PHA  or 
other  State  agency  (as  defined  at  24  CFR 
42.85]  for  a  project  assisted  under  this 
Part  and  to  any  displacement  that 
results  fi'om  such  acquisition. 

(b]  Displacement  not  subject  to  the 
Uniform  Act.  With  respect  to  any 
residential  tenants  (not  owner- 
occupants]  who  will  be  permanently  or 
temporarily  relocated  as  a  direct  result 
of  a  project  that  is  assisted  imder  this 
Part,  but  who  are  not  assisted  imder  the 
Uniform  Act,  the  following  policies  will 
apply: 

(1]  Such  tenants  are  eligible  for  the 
relocation  assistance  and  benefits 
described  below  if  they  are  relocated 
following  the  submission  to  HUD  of  the 
preliminary  proposal  for  the  project  (or 
first  proposal  if  the  proposal  is 
submitted  in  accordance  with  Section 
881.303,  Special  Categories]  except 
where  (i]  their  tenancy  is  terminated  on 
the  grounds  set  forth  in  Section 
881.607(b](l],  or  (ii]  they  take  occupancy 
after  HUD’s  preliminary  approval  of  the 
proposal  with  notice  fi'om  the  owner  of 
the  pending  proposal  and  potential 
displacement. 

(2]  Within  a  reasonable  period  of  time 
prior  to  displacement,  each  tenant  to  be 
permanently  relocated  will  be  provided 
a  reasonable  choice  of  opportimities  to 
move  to  a  suitable  replacement  dwelling 
unit  fiom  among  available  units  so 
located  as  to  promote  choice  outside 
areas  of  low  income  and  minority 
concentration. 


(3]  For  purposes  of  this  section,  a 
suitable  replacement  dwelling  is: 

(i]  Decent,  safe  and  sanitary  as 
defined  in  24  CFR  42.47. 

(ii]  Available  within  the  tenant’s 
ability  to  pay  (i.e..  the  monthly  rent  and 
average  estimated  cost  of  utilities  does 
not  exceed  25  percent  of  the  combined 
monthly  gross  income  of  all  adult  ■ 
members  of  the  tenant’s  household]: 

(iii]  In  an  area  not  subject  to 
unreasonable  adverse  environmratal 
conditions,  either  natural  or  man-made; 

(iv]  In  a  location  that  is  not  generally 
less  desirable  than  the  location  of  the 
displaced  tenant’s  dwelling  with  respect 
to  public  utilities,  commercial  and  public 
facilities,  and  the  tenant’s  place  of 
employment  (or  to  sources  of 
employment,  if  the  tenant  is  unemployed 
but  seeking  work]. 

(4]  Each  tenant  will  be  reimbursed  by 
the  owner  for  reasonable  moving  and 
related  expenses  at  the  levels  described 
at  24  CFR  42.303  or  may  receive,  at  the 
discretion  of  the  owner,  a  fixed  pa3mient 
for  moving  expenses  in  accordance  with 
24  CFR  42.353. 

(5]  A  tenant  may  be  required  to 
relocate  for  a  temporary  period  only  if 
this  is  necessary  to  carry  out  the  project 
and  he/she  is  permitted  to  occupy  a 
dwelling  in  the  completed  project.  If 
required,  the  temporary  relocation  will 
not  exceed  12  months  in  duration;  a 
decent,  safe,  and  sanitary  dwelling  in  an 
area  not  subject  to  unreasonably 
adverse  environmental  conditions  will 
be  available  to  the  tenant  for  the  period 
of  the  temporary  relocation;  and  ^e 
tenant  will  be  reimbursed  actual, 
reasonable  out-of-pocket  expenses, 
including  moving  costs  to  and  fiom  the 
temporarily  occupied  dwelling  and  any 
increase  in  monthly  housing  cost  (rent 
and  reasonable  utility  costs]  incurred  in 
connection  with  the  temporary 
relocation.  If  the  new  dwelling  unit  is 
not  ready  for  occupany  within  the  12- 
month  period,  the  tenant  will  be  notified 
of  the  earliest  date  by  which  it  will  be 
ready,  and  the  tenant  in  that  case  will 
have  the  right  to  agree  to  wait  until  the 
extended  date  or  to  request  that  he/she 
be  treated  as  permanently  displaced. 

(6]  All  tenants  occupying  property  on 
which  substantial  rehabilitation  units 
will  be  developed  will  be  provided  with 
advance  information  in  writing  and  by 
personal  explanation  that  is  s^ficient  to 
enable  them  to  understand  fully  the 
reason  for  their  displacement  and  the 
relocation  opportunities  and  assistance 
which  is  available  to  them. 

(7]  All  tenants  will  be  provided 
appropriate  advisory  services  necessary 
to  minimize  hardships  in  adjusting  to 
required  permanent  or  temporary 
relocation. 


(8]  No  lawful  occupant  will  be 
required  to  move  fiom  his/her  dwelling 
or  to  move  his/her  business  without  at 
least  90  days  advance  written  notice  of 
the  earliest  date  by  which  he/she  may 
be  required  to  move. 

(i]  If  the  tenant  is  provided  but  refuses 
a  reasonable  choice  of  opportunities  to 
move  to  a  suitable  replacement 
dwelling,  the  owner  will  not  be 
obligated  to  make  further  efforts  to 
provide  replacement  housing. 

(ii]  If  replacement  housing  within  the 
tenant’s  ability  to  pay  cannot  otherwise 
be  identified  and  government  assistance 
that  would  satisfy  this  requirement 
cannot  be  secured,  the  owner’s 
obligation  under  this  section  may  be 
satisfied  by  providing  the  tenant  with  a 
lump  sum  payment  equal  to  48  times  the 
amount,  if  any,  necessary  to  reduce  the 
monthly  housing  cost  (rent  and  utilities] 
of  a  suitable  replacement  dwelling  to  25 
percent  of  the  combined  monthly  gross 
income  of  all  adult  members  of  die 
tenant’s  household. 

(iii]  A  tenant  who  believes  he/she  has 
not  received  the  proper  relocation 
payments  or  opportunities  to  relocate  to 
a  decent,  safe  and  sanitary  dwelling  to 
which  the  tenant  is  entitled  under  this 
Section  may  appeal  to  the  HUD  field 
office. 

(iv]  Owners  are  responsible  for 
assuring  that  payments  and  services 
required  by  this  section  are  provided. 
Costs  incurred  by  the  owner  in 
providing  these  services  and  payments 
may  be  included  in  project  replacement 
cost  (see  Sections  881.^3(a](6]  and 
881.405(a]]  except  that  payments  to 
tenants  permanently  relocated  in 
accordance  with  paragraph  (ii]  may  not 
be  so  included. 

(c]  Eligibility  of  lower-income  single 
persons.  Lower-income  single  persons, 
who  are  not  elderly  or  han^capped  but 
who  are  displaced  as  a  result  of  the 
project,  may  return  to  occupy  assisted 
units  in  accordance  with  24  CFR,  Part 
812. 

§  881.210  Other  Federal  requirements. 

(a]  Equal  opportunity  requirements. 
Participation  in  this  program  requires 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  Executive  Orders 
11063  and  11246,  and  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  and  all  related  rules,  regulations 
and  requirements. 

(b]  National  Environmental  Policy 
Act  Participation  in  this  program 
requires  compliance  with  the  National 
Environmental  Policy  Act  and  all  related 
rules,  regulations  and  requirements. 

(c]  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act  Participation  in 
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this  program  requires  compliance  with 
the  Clean  Air  Act  and  the  Federal  Water 
Pollution  Control  Act  and  all  related 
rules,  regulations  and  requirements. 

(d)  Davis-Bacon  and  related  acts. 
Participation  in  this  program  requires 
that  payment  of  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined -by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (49 
Stat.  1011),  be  paid  to  all  laborers  and 
mechanics  employed  in  the  development 
of  any  project  with  nine  or  more 
assisted  units  and  compliance  with  all 
other  related  rules,  regulations  and 
requirements. 

(e)  Rehabilitation  Act.  Participation  in 
this  program  requires  compliance  with 
the  Rehabilitation  Act  of  1973  and 
Executive  Order  11914  and  all  related 
rules,  regulations  and  requirements. 

(f)  Other  Federal  statutes  and 
regulations.  Participation  in  this 
program  requires  compliance  with  the 
National  HistAic  Preservation  Act 
(Public  Law  89-665],  the  Archeological 
and  Historic  Preservation  Act  of  1974 
(Public  Law  93-291).  and  Executive 
Order  11593  on  Protection  and 
Enhancement  of  the  Cultural 
Environment,  including  the  procedures 
prescribed  by  the  Advisory  Council  on 
Historic  Preservation  in  36  CFR,  Part 
800. 

Subpart  C— Proposal  Submission  To 
Start  of  Construction 

§  88 1 .30 1  Allocation  of  contract  authority 
to  field  offices. 

(a)  Funding  authorization  for  the 
Section  8  program  is  assigned  to  HUD 
field  offices  annually  in  the  form  of 
contract  authority,  which  is  the 
maximum  amount  authorized  for  annual 
commitments  under  Contracts. 
Assignments  are  made  pursuant  to  24 
CFR,  Part  891,  Subpart  D.  Each  field 
office  suballocates  this  authority  to  the 
areas  within  its  jurisdiction,  also  in 
accordance  with  Part  891,  Subpart  D. 

(b)  In  the  allocation  process,  the  field 
office  determines  the  amoimt  of  contract 
authority  and  the  approximate  number 
of  units  of  Section  8  substantial 
rehabilitation  specifically  designed  for 
elderly  families,  non-elderly  families 
and  for  large  non-elderly  families  (5  or 
more  persons]  which  will  be  made 
available  in  each  allocation  area. 

(c)  For  the  contract  authority  made 
available  in  each  allocation  area./the 
HUD  field  office  will  process  proposals 
as  provided  for  in  Sections  881.302, 
861.303,  and  881.304. 


§  881.302  Procedures  for  resumption  of 
processing  of  proposals  and  preapproved 
site  requests. 

(a)  Review  of  pipeline.  Prior  to  the 
publishing  of  a  NOFA  or  the 
consideration  of  requests  for 
preapproved  sites,  the  pipeline  of 
approvable  proposals  which  are  of  high 
quality  relative  to  the  standards  and 
requirements  of  this  Part  submitted  in 
the  same  or  the  prior  fiscal  year  and 
preapproved  site  requests  will  be 
reviewed  to  determine  whether  to 
resume  processihg  for  any  or  all  of  them. 
In  making  the  decision  as  to  whether  to 
resume  processing,  the  following  will  be 
considered: 

(1)  Whether  the  proposal  or 
preapproved  site  request  is  consistent 
with  the  final  or  tentative  allocation 
plan  for  the  area  in  which  the  project  is 
proposed  to  be  located: 

(2)  Whether  the  proposal  or 
preapproved  site  request  conforms  to 
the  housing  type  and  household  type 
requirements  of  any  applicable  Housing 
Assistance  Plan; 

(3)  Whether  the  proposal  or 
preapproved  site  request  is  consistent 
with  priorities  for  targeting  of  contract 
authority  to  localities  which  have 
previously  been  underfunded  relative  to 
their  needs  and  the  funding  of  the  needs 
of  other  localities  in  that  allocation  area. 

(b)  Notice  to  owners  or  local 
governments.  Owners  of  proposals  or 
local  governments  with  preapproved  site 
requests  which  are  eligible  in 
accordance  with  paragraph  (a)  to 
resume  processing  will  be  sent  a  letter 
requesting  them  to  advise  HUD  within  a 
specified  time,  generally  5  days,  as  to 
whether  or  not  they  wish  processing  to 
be  resumed  on  their  proposals  or 
requests  and,  if  their  decision  is  in  the 
affirmative,  to  submit  to  HUD  the 
following  within  a  specified  time, 
generally  10  days  (for  a  total  of  15  days): 

(1)  For  proposals,  updated  proposed 
rents; 

(2)  For  proposals,  the  replacement 
cost  estimate  required  by  §  881.305; 

(3)  Up-to-date  evidence  of  site  control; 
and 

(4)  Any  information  on  other  factors 
which  might  affect  the  current 
approvability  of  their  proposals  or 
requests. 

Owners  or  local  governments  may 
submit  any  other  iMormation  they  wish, 
but  the  field  office  is  not  required  to 
consider  this  additional  information. 

(c)  Section  213  and  A-95  clearance. 
Upon  receipt  of  notification  from  an 
owner  that  he/she  wishes  processing  of 
a  proposal  to  be  resumed,  the  unit  of 
general  local  government  and  A-95 
clearinghouse,  where  applicable,  will  be 
notified  under  Part  891  of  the  resumption 


of  processing  and  asked  for  comments 

(1)  if  the  proposal  is  more  than  6  months 
old  or  (2)  if  there  has  been  a  substantive 
change  in  the  local  Housing  Assistance 
Plan. 

(d)  Resumption  of  processing.  Upon 
receipt  of  the  updated  information,  the 
field  office  will  resume  processing  of  the 
proposal  or  request  in  accordance  with 
Section  881.306(c)  or  881.303(a). 

(e)  Notice  where  processing  not 
resumed.  Owners  of  proposals  and  local 
governments  with  preapproved  site 
requests  for  which  processing  is  not 
resumed  because  of  failure  to  meet  the 
requirements  of  paragraphs  (a)  and  (b). 
or  for  which  owners  or  local 
governments  do  not  request  resumption 
of  processing,  will  be  notified  in  writing 
that  their  proposals  or  requests  will  not 
be  processed  further.  One  file  copy  of 
each  such  notice  will  be  retained  by  the 
field  office. 

§  881.303  Special  procedures  for  certain 
categories  of  proposals. 

(a)  Preapproved  sites.  (1)  Units  of 
general  local  government  may  submit 
written  requests  to  the  field  office  for 
preapproval  of  sites.  To  the  extent 
feasible,  such  requests  should  be 
submitted  early  in  the  fiscal  year. 

Requests  for  preapproval  must  indicate  * 
the  anticipated  number  of  units, 
structure  type,  household  type,  bedroom 
distribution  and  the  price  at  which  the 
site  will  be  made  available.  Fiirther,  the 
local  government  must  indicate  if  it 
wishes  to  select  the  proposal  as  allowed 
under  paragraph  (a)(5]  of  this  section. 

(2)  If  the  field  office  determines  that 
use  of  a  site  for  which  preapproval  has 
been  requested  may  be  appropriate,  it 
will  review  the  request  to  determine 
compliance  with  site  and  neighborhood 
standards  (Section  881.206)  and 
environmental  standards,  and  to 
determine  the  acceptability,  as  to  both 
reasonableness  and  feasibility,  of  the 
proposed  price  at  which  the  site  will  be 
made  available.  The  request  will  also  be 
reviewed  for  consistency  with  the 
allocation  plan  for  the  area,  any 
applicable  Housing  Assistance  Plan  and 
targeting  priorities  described  in  Section 
881.302(a)(3). 

(3)  If  the  site  meets  all  of  these 
requirements,  the  field  office  will  advise 
the  unit  of  general  local  government: 

(i)  That  the  site  is  approvable  for 
Section  8  use; 

(ii)  Of  the  approximate  number  of 
units,  by  structure  type,  household  type 
and  bedroom  distribution  that  may  be 
assisted: 

(iii)  Of  the  contract  authority  required; 

(iv)  Whether  HUD  has  reserved  such 
contract  authority,  will  do  so  as  soon  as 
sufficient  contract  authority  becomes 
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available  or  will  retain  the  request  in  the 
pipeline  for  consideration  in  accordance 
with  §  881.302;  and 

(v)  How  processing  will  proceed, 
including  how  selection  of  the  proposal 
will  be  accomplished. 

(4]  Reservations  of  contract  authority 
for  preapproved  sites  may  be  made  only 
after  the  amount  of  authority  necessary 
for  pipeline  proposals  has  been 
determined. 

(5)  For  approvable  sites  in  Federally- 
assisted  urban  renewal  areas  selection  ~ 
of  the  proposal  may  be  under  applicable 
urban  renewal  procedures,  subject  to 
the  field  office  approval.  For  sites 
acquired  or  to  be  acquired  with 
Community  Development  Block  Grant 
funds  or  located  in  non-Federally- 
assisted  urban  renewal  areas,  the  local 
government  may  select  the  proposal  in 
accordance  with  a  competitive  method 
approved  by  the  field  office  and 
consistent  with  State  law. 

(6J  For  approvable  sites  outside  those 
areas  set  forth  in  paragraph  (a)(5]  of  this 
section,  selection  of  the  proposal  will  be 
accomplished  by  the  field  office  by 
publishing  a  NOFA  requesting  proposals 
for  that  site  pursuant  to  Section  881.304. 

(b)  Other  categories.  Where  set-asides 
are  made  for  projects  to  be  owned  by 
PHAs,  for  projects  to  be  located  in  New 
Communities  or  for  other  purposes, 
proposals  may  be  obtained  by  invitation 
or  other  appropriate  means,  as 
determined  by  the  field  office,  or  the 
New  Communities  Development 
Corporation  where  appropriate. 

Selection  procedures  may  be  modified, 
as  approved  by  the  Assistant  Secretary 
for  Housing,  to  meet  the  objectives  of 
the  set-asides.  Prior  to  submission  of 
proposals,  prospective  owners  will  be 
advised  of  the  modified  procedures. 

(c)  Proposal  submissions  for  special 
categories  of  projects.  Preliminary 
proposals  are  not  required  for  projects 
submitted  pursuant  to  paragraphs  (a)  or 

(b),  except  in  the  case  of  proposals 
under  paragraph  (a)(6)  of  this  section. 

The  first  proposal  submitted  for  such 
projects  may  be  a  final  proposal  in 
accordance  with  Section  881.308. 

(d)  Special  local  government  option. 
Local  governments  may  be  authorized 
by  the  Assistant  Secretary  for  Housing 
to  select  proposals  on  sites  located  in 
their  jurisdictions.  Procedures  for  local 
government  selection  of  proposals  under 
this  paragraph  will  be  published  by 
Notice  in  the  Federal  Register. 

§  881.304  Publication  of  NOFA  and  receipt 
of  proposals. 

(a)  After  determination  of  the  amount 
of  contract  authority  necessary  for 
pipeline  proposals  as  provided  in 
Section  881.302,  and  any  commitments 


of  contract  authority  for  preapproved 
sites  or  other  categories  as  provided  in 
Section  881.303,  the  field  office  will 
publicize  the  availability  of  the 
remaining  contract  authority,  if  any,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  A  summary  notification  of  fund 
availability  (NOFA)  for  all  allocation 
areas  within  the  jurisdiction  of  the  field 
office  will  be  published  at  least  once  a 
week  for  two  consecutive  weeks  in  a 
newspaper(s)  of  general  circulation  in 
the  allocation  areas.  The  summary 
NOFA  will  identify  the  estimated 
contract  authority  and  approximate 
number  of  units  by  housing  and 
household  type  for  each  allocation  area. 
Specific  information  for  each  allocation 
area  will  be  contained  in  a  detailed 
NOFA  which  will  be  provided  upon 
request.  The  detailed  NOFA  will 
identify  the  geographic  area  of  each 
allocation  area  for  which  contract 
authority  is  available  and  include  the 
following  information  for  each  area: 

(1)  The  contract  authority  available 
for  substantial  rehabilitation  and  the 
approximate  number  of  units  for  elderly, 
non-elderly  and  large  non-elderly 
families  that  the  contract  authority  is 
expected  to  support; 

(2)  The  first  and  last  dates  for 
acceptance  of  preliminary  proposals  for 
projects  for  elderly  families  and  the  first 
date  for  acceptance  of  proposals  for 
projects  for  non-elderly  families; 

(3)  The  fact  that  proposals  for  projects 
for  non-elderly  families  will  be  accepted 
at  any  time  after  the  initial  acceptance 
date  so  long  as  contract  authorify 
remains  available,  and  that  all  such 
proposals  received  during  one  30-day 
period  will  be  processed  and,  if 
necessary,  ranked  against  each  other; 

(4)  The  fact  that  the  NOFA  will  be 
cancelled  for  an  allocation  area  when 
all  available  contract  authority  has  been 
or  is  expected  to  be  used  or  when  a 
decision  by  HUD  pursuant  to  Section 
891.405  to  reallocate  any  unused 
contract  authority  has  been  made; 

(5)  The  fact  that  developer’s  packets 
for  each  allocation  area  and  type  of 
proposal  will  be  available  prior  to  the 
opening  date  for  submission  of 
proposals  and  that  information  and 
assistance  are  available  from  the  field 
office. 

(c)  Where  practical,  the  NOFA  may 
indicate  that  in  order  to  encourage 
submission  of  proposals  for  small 
projects,  a  specific  portion  of  the 
contract  authority  available  under  the 
NOFA  may  be  utilized  only  for  small 
projects. 

(d)  Copies  of  the  detailed  NOFA  will 
be  provided  to  minority  and  fair  housing 
organizations,  media  and  the  chief 


executive  officer  of  each  jurisdiction 
with  a  Housing  Assistance  Plan. 

(e)  Field  offices  may  issue  Conditional 
NOFAs  subject  to  the  sufficiency  of  a 
future  allocation  of  contract  authority. 
Proposals  received  in  response  to  a 
Conditional  NOFA  will  be  processed  in 
accordance  with  the  provisions  of 
Section  881.306,  but  notifications  of 
selection  will  not  be  sent  until  contract 
authority  becomes  available  and  is 
reserved. 

(f)  Proposals  will  be  accepted  by  the 
field  office  beginning  on  the  published 
opening  date  for  submission  and  may  be 
opened  for  review  immediately.  The 
contents  will  remain  confidential  until 
sent  by  the  field  office  to  the  A-95 
clearinghouses  or  local  government  for 
review  or,  in  the  case  of  projects  for 
elderly  families,  until  the  deadline  date 
has  passed,  whichever  is  earlier. 

§  881.305  Contents  of  preliminary 
proposal. 

Each  preliminary  proposal  must 
contain: 

(a)  Identification  of  the  property(ies) 
proposed  to  be  rehabilitated  and  a  map 
showing  the  location  of  the  site(s)  and 
the  racial  composition  of  the 
neighborhood(s). 

(b)  Evidence  that  the  owner  has  site 
control  or  a  description  of  the  action 
likely  to  result  in  such  control. 

(c)  A  description  of  the  property  “as 
is”  in  accordance  with  instructions  in 
the  developer’s  packet. 

(d)  A  description  of  the  proposed 
rehabilitation  in  accordance  with 
instructions  in  the  developer’s  packet. 

(e)  The  number  of  units  by  imit  size 
(numSer  of  bedrooms)  and  die  type  of 
occupacy  (elderly  (including 
handicapped),  family,  large  family) 
proposed  after  completion  of  the 
rehabilitation. 

(f)  Listing  of  amenities. 

(g)  Estimated  date  of  completion  and 
whether  or  not  it  will  be  completed  in 
stages. 

(h)  Evidence  that  the  proposed 
rehabilitation  is  permitted  by  current 
building,  housing  and  other  codes, 
zoning  ordinances  or  regulations  or 
evidence  to  indicate  that  needed  action 
required  to  make  the  rehabilitation 
permissible  is  likely  and  will  not  delay 
the  project 

(i)  ’The  proposed  contract  rent  per 
unit,  including  an  indication  of  which 
utilities,  services  and  equipment  are 
included  in  the  rent  and  which  are  not. 
For  those  utilities  and  services  which 
are  not  included,  an  estimate  of  the 
average  monthly  cost  for  each  unit  type 
for  the  first  year  of  occupancy. 

(j)  The  estimated  replacement  cost  per 
unit  and  the  estimated  total  replacement 
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cost,  including  any  cost  not  attributable 
to  dwelling  use. 

(k)  A  statement  describing  how  the 
proposal  is  consistent  with  any 
applicable  Housing  Assistance  Plan, 
and/or  Areawide  Housing  Opportunity 
Plan; 

(l)  If  demolition  is  proposed  for  any 
structure,  a  description  of  the  proposed 
reuse  of  the  land  including  sketch  plans 
for  architectural  and  landscape 
treatment. 

(m)  A  description  of  the  existing 
utility  combination,  whether  or  not  a 
change  to  a  different  combination  is 
proposed  and,  if  so.  a  description  of  the 
new  combination.  To  the  extent  feasible, 
individual  meters  should  be  utilized 
where  an  existing  system  is  replaced. 

(n)  A  statement  as  to  whether  or  not 
the  services  of  a  registered  architect  will 
be  utilized  for  preparation  of  final 
working  drawings  and  speciffcations. 

(o)  Information  concerning 
displacement  of  site  occupants.  If  any 
displacement  will  occun  Ae  number  of 
households  affected,  by  size  and  race, 
and  the  business  concerns  affected,  by 
race,  and  whether  they  own  or  rent;  the 
number  to  be  temporarily  or 
permanently  displaced;  the  steps,  if  any, 
to  be  taken  to  minimize  displacement;  a 
demonstration  that  relocation  is 
feasible;  and  a  statement  as  to  how 
necessary  relocation  payments  will  be 
funded  (see  Section  881.209  for 
relocation  requirements); 

(p)  A  signed  certification  on  the 
prescribed  form  of  the  owner’s  intention 
to  comply  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  Executive  Order 
11063,  Executive  Order  11246,  and 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  and  of  the 
owner’s  intention  to  will  undertake 
marketing  activities  as  required  by 
Section  881.601(a]. 

(q)  The  identity  of  the  owner, 
developer,  builder,  architect  (if 
applicable  and  identity  is  known), 
management  agent  (and  other 
participants)  and  the  names  of  officers 
and  principal  members,  shareholders, 
investors,  and  other  parties  having  a 
substantial  interest;  the  previous 
participation  of  each  in  HUD  programs 
on  the  prescribed  HUD  form;  and  a 
disclosure  of  any  possible  conflict  of 
interest  by  any  of  these  parties  which 
would  be  a  violation  of  the  Agreement, 
the  Contract,  or  the  ACC,  if  any;  and 
information  on  the  qualifications  and 
experience  of  the  principal  participants; 

(r)  The  proposed  fineincing  method 
and  proposed  terms  of  financing.  For 
proposals  not  requesting  mortgage 
insurance,  written  evidence  of  review 
and  interest  by  a  lender  which  may 


include  a  state  housing  finance  agency 
or  financing  agency  under  Part  811,  or 
bond  underwriter,  indicating  that  the 
financing  is  likely  to  be  available  for  the 
proposed  project; 

(s)  The  proposed  term  of  the  contract, 
and  justification  for  the  term,  in 
accordance  with  §  881.502: 

(t)  The  identity  of  the  contract 
administrator  entity  (PHA  or  HUD). 

(u)  Whether  the  owner  wishes  to 
designate  alternative  properties  for 
consideration  by  HUD.  in  its  discretion, 
if  the  principally  designated  properties 
are  not  acceptable;  if  so,  the  owner 
should  include  for  each  alternative 
property,  the  information  required  in 
paragraphs  (a),  (c),  (e),  (i),  and  (o). 

§  881.306  Preliminary  evaluation  and 
technical  processing. 

(a)  Preliminary  evaluation.  (1)  After 
receipt  of  a  preliminary  proposal  for  a 
project  for  elderly  families  received 
prior  to  the  deadline  date  in  the  NOFA, 
the  field  office  will  make  a  preliminary 
evaluation  of  the  proposal  in  accordance 
with  paragraph  (a)(3)  of  this  section. 
Proposals  received  after  the  deadline 
date  will  be  returned  unopened. 

(2)  After  receipt  of  a  preliminary 
proposal  for  a  project  for  nonelderly 
families,  the  field  office  will,  so  long  as 
contract  authority  remains  available, 
make  a  preliminary  evaluation  of  each 
such  proposal  in  accordance  with 
paragraph  (a)(3)  of  this  section. 

(3)  In  performing  the  preliminary 
evaluation,  the  field  office  will 
determine  whether  it  appears,  without 
field  review,  that: 

(i)  the  proposal  contains  all  of  the 
required  documentation  in  the  proper 
form;  and 

(ii)  the  proposal  is  responsive  to  and 
in  compliance  with  the  requirements  of 
the  NOFA,  developer’s  packet,  and 
program  policies  and  regulations, 
including  Fair  Market  Rent,  replacement 
cost,  and  amenities  limitations. 

(4)  If  a  proposal  is  found  deficient  in 
accordance  with  paragraph  (a)(3),  it  may 
be  rejected.  If  a  deficiency  is  minor,  or  if 
there  are  not  sufficient  proposals  to  use 
the  available  contract  authority,  the 
field  office  may  request  correction  of  the 
deficiency  (including  designation  of 
alternative  properties  designated  in  the 
proposal,  if  any)  within  a  specified  time 
period. 

(5)  If  the  proposal  is  not  deficient,  or  if 
necessary  corrections  are  made  within 
the  time  limit  established  by  the  field 
office,  the  proposal  will  be  considered  in 
accordance  with  paragraph  (b)  or  (c)  as 
appropriate. 

(b)  Selection  for  technical  processing. 
(1)  In  the  event  the  number  of  proposals 
found  eligible  for  technical  processing 


exceeds  the  number  that  the  field  office 
can  process  expeditiously,  the  field 
office  may  limit  the  proposals  placed 
into  technical  processing  to  those  which 
comprise  a  total  number  of  units 
approximately  equal  to  two  to  four  times 
the  number  of  units  which  can  be  ^ 
approved.  In  order  to  determine  which 
proposals  to  place  into  technical 
processing,  the  field  office  will,  in  order 
to  eliminate  the  excess,  rank  the 
proposals  by  household  type  (elderly 
and  non-elderly)  considering  the 
following  factors  and  such  other  factors 
as  may  have  been  recommended  by  the 
field  office  and  approved  by  the 
Assistant  Secretary  (if  the  NOFA 
indicated  that  a  specific  portion  of 
contract  authority  may  be  utilized  for 
small  projects,  any  proposals  for  such 
projects  shall  be  ranked  separately  and 
not  in  competition  with  other  nonelderly 
proposals): 

(1)  The  previous  experience  and 
qualifications  of  the  owner,  developer, 
builder,  architect,  management  agent 
and  other  participants  in  development, 
marketing  and  management  (particularly 
of  non-elderly  housing); 

(ii)  Responsiveness  to  the  preferences 
and  priorities  contained  in  any 
applicable  Housing  Assistance  Plan; 

(iii)  The  current  suitability  of  the  site 
for  development  and  the  availability  of 
utilities  and  semces; 

(iv)  The  permissiveness  of  current 
zoning,  building,  housing  and  other 
codes,  ordinances  and  regulations; 

(v)  The  likelihood  of  financing  and  the 
relative  speed  with  which  a  firm 
financing  commitment  can  be  obtained: 

(vi)  The  relative  need  for  and  prior 
housing  assistance  to  the  jurisdiction  in 
which  the  housing  would  be  located; 
and 

(vii)  Where  consistent  with  local 
■priorities,  the  extent  to  which  the  project 
provides  assisted  housing  opportunities 
in  neighborhoods  that  are  or  will  be 
experiencing  displacement  caused  by 
revitalization  and  an  influx  of  higher 
income  households. 

(2)  Preference  points  in  selection  of 
proposals  for  technical  processing  will 
be  given  to  small  projects  (where  no 
specific  amount  of  contract  authority  is 
made  available  in  the  NOFA)  and 
partially-assisted  projects. 

(3)  The  owners  of  proposals  not 
selected  for  technical  processing  will  be 
notified  that  their  proposals  will  not  be 
processed  further  and  will  not  be 
considered  for  selection  under  the 
provisions  of  §  881.302. 

(4)  One  copy  of  each  proposal  will  be 
retained  by  ^e  field  office. 

(c)  Technical  processing.  (1)  In 
accordance  with  the  procedures  in  24 
CFR,  Part  891,  a  description  of  each 
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proposal  placed  in  technical  processing 
will  be  sent  to  the  unit  of  general  local 
government  for  review  and  comment.  In 
accordance  with  OMB  Circular  A-95 
and  24  CFR  Part  891,  a  copy  of  each 
proposal  will  also  be  sent  to  the  A-95 
state  and  areawide  clearinghouses. 

(2)  Technical  processing  in  the  field 
office  will  include  a  review  of  the  rents 
(see  paragraph  (3)],  site,  physical 
condition  of  the  property,  its  suitability 
for  rehabilitation  and  whether  or  not  the 
work  proposed  is  adequate  and  can  be 
feasibly  accomplished;  overall  design; 
experience  of  the  owner  and  other 
participants,  local  government  and  A-95 
clearinghouse  comments,  extent  of 
displacement  and  feasibility  of 
relocation,  feasibility  of  the  project  as  a 
whole  (including  financing  and 
marketabihty)  and  compliance  with  all 
applicable  standards  and  requirements, 
including  a  HUD  review  for  consistency 
with  the  Housing  Assistance  Plan,  or  for 
determination  of  need  in  areas  without  a 
Housing  Assistance  Plan,  pursuant  to  24 
CFR,  Part  891.  Any  deficiencies  found 
will  be  treated  in  the  same  manner  as 
deficiencies  found  during  preliminary 
evaluation  (see  paragraph  (a)(4}  of  this 
section). 

(3)  The  field  office  will  evaluate 
proposed  rents  in  accordance  with 
§  881.204(b)(2). 

(i)  If  the  proposed  rents  are  no  more 
than  the  rents  determined  to  be 
comparable,  or  are  within  110  percent  of 
comparable  rents  for  small  and 
partially-assisted  proposals,  the  rents 
will  be  accepted. 

(ii)  If  the  proposed  rents  exceed  the 
comparable  rents  by  not  more  than  20 
percent,  they  can  be  tentatively 
accepted  subject  to  cost  estimation  at 
final  proposal  (see  Sections  881.308(a) 
and  881.309(a)(2))  and  cost  certification 
after  completion  (see  Section  881.405). 

(iii)  If  the  proposed  rents  exceed  the 
comparable  rents  by  more  than  20 
percent,  the  field  office  may  either  reject 
the  proposal  or  tentatively  accept  rents 
up  to  120  percent  of  the  comparable 
rents  subject  to  cost  estimation  at  final 
proposal  and  cost  certification  after 
completion. 

(4)  Amenities  and  design  features  will 
be  reviewed  to  assure  that  they  do  not 
exceed  those  normally  provided  in 
housing  of  modest  design  in  the  general 
area  of  the  proposed  project. 

(5)  HUD  will  conduct  an 
environmental  review  of  the  Proposal  in 
accordance  with  HUD  procedures. 

(d)  Proposals  Requiring  Mortgage 
Insurance.  Proposals  requiring  mortgage 
insurance  need  not  contain  more 
information  than  is  required  for  a 
preliminary  proposal  not  requiring 
mortgage  insurance.  Technical 


processing  of  such  proposals  will 
include  a  preliminary  determination  of 
eligibility  under  the  applicable  mortgage 
insurance  program.  If  such  proposals  are 
selected,  subsequent  processing  will  be 
in  accordance  with  Section  881.308(b), 
and  applicable  mortgage  insurance 
requirements.  If  the  proposal  is 
ineligible  for  mortgage  insurance,  it  may 
be  rejected,  or  the  field  office  may 
request  the  owner  to  submit 
documentation  showing  availability  of 
an  alternative  method  of  financing. 

§  881.307  Selection  of  proposals  and  use 
of  remaining  or  additional  contract 
authority. 

(a)  All  of  the  proposals  found 
approvable  in  technical  processing  may 
be  selected  if  sufficient  contract 
authority  is  available.  In  no  case  will 
proposals  be  selected  prior  to 
completion  of  and  without  compliance 
with  the  allocation  plan. 

(b)  If  the  available  contract  authority 
is  insufficient  to  select  all  proposals 
found  approvable  in  technical 
processing,  all  approvable  proposals 
will  be  ranked  by  household  type 
(elderly  and  non-elderly).  If  the  NOFA 
indicated  that  a  specific  portion  of  the 
contract  authority  may  be  utilized  only 
for  small  projects,  any  proposals  for 
such  projects  shall  be  ranked  separately 
and  not  in  competition  with  other 
nonelderly  proposals.  The  ranking 
factors  are:  rents;  site  (including 
minority  concentration  considerations); 
design;  suitability  and  potential  of 
property  for  rehabilitation  and  adequacy 
of  rehabilitation  proposed;  previous 
experience  of  the  owner  and  other 
participants  in  development,  marketing 
and  management  (particularly  of  non¬ 
elderly  family  housing);  comments  from 
the  A-95  clearinghouse  and  local 
government  and  responsiveness  to 
preferences  and  priorities  of  any 
applicable  Housing  Assistance  Plan 
and/or  Areawide  Housing  Opportunities 
Plan;  extent  of  displacement  and 
feasibility  of  relocation;  and  feasibility 
of  the  project  as  a  whole  (including 
likelihood  of  financing  and 
marketability).  Within  the  ranking  for 
non-elderly  family  proposals,  preference 
points  will  be  given  to  small  projects 
(where  no  specific  amount  of  contract 
authority  is  made  available  in  the 
NOFA)  and  partially-assisted  projects. 
Any  deviation  in  the  ranking  procedures 
as  set  forth  in  this  paragraph  and  the 
program  handbook  must  be  approved  by 
the  Assistant  Secretary  for  Housing  and 
included  in  the  developer’s  packet. 

(c)  Owners  who  submit  proposals  will 
be  notified  in  writing  as  to  whether  their 
proposals  have  been  found  not 
approvable,  found  approvable  but  not 


selected,  or  selected.  Selection 
notifications  will  include  any  special 
conditions  or  requirements  applicable  to 
the  proposal.  Ov^ers  who  are  notified 
of  the  selection  of  their  proposals  must 
notify  the  field  office  of  their  acceptance 
of  the  notification  within  the  time  period 
specified  in  the  notification  and  must 
submit  a  final  proposal  by  the  deadline 
stated  in  the  notification  unless  an 
extension  of  the  deadline  is  approved  by 
the  field  office.  Owners  of  proposals 
found  not  approvable  will  be  notified  of 
the  reason  for  the  finding.  One  file  copy 
of  each  proposal  will  be  retained  by  the 
field  office.  Proposals  found  approvable 
and  determined  to  be  of  high  quality  but 
not  selected  will  be  retained  by  the  field 
office  for  reconsideration  when 
additional  contract  authority  becomes 
available  in  the  same  or  subsequent 
fiscal  year  (see  §  881.302). 

(d)  Units  of  general  local  government 
and  A-95  clearinghouses  notified  under 
§  881.306(c)  will  be  notified  of  the  field 
office’s  decision  regarding  the  proposals 
within  their  jurisdiction. 

(e)  When  contract  authority  remains 
available  after  selection  of  proposals  for 
housing  for  elderly  families,  or  after  a 
decision  is  made  to  reallocate  unused 
contract  authority  for  housing  for  non- 
elderly  families,  or  additional  contract 
authority  becomes  available  due  to 
cancellation  or  recapture  of  contract 
authority  for  a  selected  proposal,  or  due 
to  the  assignment  of  additional  contract 
authority  within  the  same  fiscal  year, 
the  field  office  will  determine  the 
allocation  areas  and  types  of  housing  for 
which  the  contract  authority  will  be 
used  in  accordance  with  24  CFR,  Part 
891  and  proceed  in  accordance  with 

§§  881.302,  881.303,  and  881.304. 

(f)  Prior  to  preparation  and 
submission  of  the  final  proposal,  a 
project  inspection,  work  write-up  and 
cost  estimates  must  be  completed  by 
representatives  of  the  pwner  and  HUD. 

In  preparing  the  work  write-up,  care 
must  be  taken  to  assure  that  the 
rehabilitation  work  will  not  exceed 
applicable  codes  and  ordinances  or  the 
Minimum  Design  Standards,  whichever 
is  more  strict. 

§  88 1 .308  Contents  of  final  proposal. 

(a)  Proposals  for  Uninsured  Projects. 
Final  proposals  for  all  projects  except 
those  requesting  mortgage  insurance 
will  contain: 

(1)  A  description  of  the  proposed 
rehabilitation  covering  each  element  set 
forth  in  the  work  write-up  and  as 
requested  in  the  developer’s  packet.  If 
alterations,  renovation,  or  remodeling  is 
indicated,  preliminary  architectural 
drawings  and  outline  specifications  on 
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the  prescribed  form  and  a  listing  of 
amenities. 

(2)  A  statement  that  the 
documentation  submitted  with  the 
preliminary  proposal  as  required  by 

§  881.305(a)  through  (c),  (e),  (h)  through 
(o),  and  (q)  throu^  (t)  has  not  changed 
or  a  statement  of  the  changes.  In  the 
case  of  special  categories  of  projects 
submitted  in  accordance  with 
§  881.303(c).  the  original  documentation 
required  by  §  881.305(a)  through  (u)  must 
be  submitted. 

(3)  Description  of  the  terms  and 
conditions  of  construction  and 
permanent  Hnancing,  including  copies  of 
the  financing  documents  and  the 
commitments  for  such  financing  fi'om  a  * 
lender  or  bond  underwriter,  or 
satisfactory  evidence  that  commitments 
will  be  for^coming  before  execution  of 
the  Agreement. 

(4)  For  proposals  for  projects  of  five 
units  or  more,  an  Affirmative  Fair 
Housing  Marketing  Plan. 

(5)  A  statement  of  the  marketing 
activities  the  owner  intends  to  take  in 
accordance  with  the  requirements  of 
§  881.601(a)(3).  Such  efiorts  might 
include:  participation  in  regional  or  sub¬ 
regional  application  pools  and 
clearinghouses;  establishment  of  a 
referral  system  with  PHAs,  other  public 
agencies  and  Section  8  owners/ 
managers  in  the  siurounding  area; 
contact  with  and  provision  of 
information  about  the  project  to 
employers  and  their  employees,  labor 
unions  and  interested  community 
groups. 

(6)  Evidence  of  management 
capability,  and  the  proposed  form  of 
lease  (see  §  881.606).  For  projects  of 
more  than  20  units,  a  proposed 
management  plan  and  certification  in 
the  prescribed  form  and  a  copy  of  any 
proposed  contracts  for  management 
services. 

(7)  An  indication  of  the  estimated  time 
for  completion  of  the  project  after  the 
Agreement  is  signed  and,  if  the  project  is 
to  be  completed  in  stages,  identification 
of  the  units  and  the  scheduled 
completion  of  each  stage. 

(8)  Cost  estimates  in  the  HUD 
prescribed  form  of  the  replacement  cost, 
operating  expenses,  income,  and  debt 
service  sufficient  to  enable  the  field 
office  to  determine  the  cost  justified 
rent,  where  required  under 

§  881.204(b)(2).  The  replacement  cost 
may  include  the  cost  to  the  owne/  of 
relocation  (except  for  payments  to 
tenants  permanently  relocated  pursuant 
to  §  881.209(bK8)(ii)).  The  cost  estimate 
must  indicate  and  reflect  any 
anticipated  benefits  fit)m  land  write¬ 
down.  tax  abatement,  favorable 
financing  terms  and  similar  savings. 


(b)  Proposals  for  insured  projects.  (1) 
For  projects  requiring  mortgage 
insmance,  except  special  categories  of 
proposals  which  are  discussed  in 
paragraph  (b)(3),  the  complete  final 
proposal  wiU  consist  of  the  application 
for  firm  commitment,  plus  submissions 
in  accordance  with  paragraphs  (a)(2), 
(a)(5).  (a)(6)  and  (a)(8). 

(2)  Although  it  is  preferable  for 
projects  requiring  mortgage  insurance  to 
proceed  directly  fi'om  preliminary 
proposal  to  the  application  for  firm 
commitment/final  proposal  stage,  an 
owner  may  elect  to  submit  an 
application  for  feasibility  or  conditional 
commitment  first  In  these  cases,  no 
additional  documentation  other  than 
that  normally  submitted  for  the 
mortgage  insurance  processing  stage  is 
required.  Feasibility  letters  or 
conditional  commitments  issued  for 
mortgage-insured  projects  which  are 
infeasible  without  Section  8  assistance 
will  be  conditioned  upon  the  subsequent 
review  and  approval  of  the  application 
for  firm  commitment/final  proposal. 

(3)  In  the  case  of  special  categories  of 
proposals  submitted  in  accordance  with 
§  881.303  which  are  requesting  mortgage 
insurance,  the  first  proposal  may  be  an 

''  application  for  conditional  or  firm 
commitment  plus  the  proposed  form  of 
lease,  applicable  information  on  staging, 
if  any,  and  the  documentation  required 
by  Section  881.305(k),  (o),  (p),  (q)  (with 
respect  to  possible  conflicts  of  interest), 
(s)  and  (t). 

§  881.309  Review  of  final  proposal. 

(a)  All  final  proposals  will  be 
reviewed  for  compliance  with  program 
policies  and  standards.  Material 
deviations  fit)m  the  preliminary 
proposal  will  be  reviewed  and  may 
cause  rejection  of  the  proposal. 

(1)  Preliminary  architectural  drawings 
(if  required)  will  be  reviewed  for 
compliance  with  amenity  standards  and 
to  assure  that  all  items  in  the  work 
write-up  are  included.  Where  such 
drawings  are  not  required.  HUD  will 
review  the  work  write-up  to  assure  that 
all  agreed  upon  items  are  included.  In 
addition,  HUD  reserves  the  right  to 
review  for  conformance  with  the  HUD 
Minimum  Design  Standards,  adequacy 
of  design  for  tenant  security  and 
efficiency  in  construction  and  design; 
however,  HUD  has  no  obligation  to  do 
so  and  any  such  review  or  non-review 
will  not  constitute  approval  as  to  these 
stemdards. 

(2)  The  field  office  will  review  the 
projected  replacement  cost  to  assure 
compliance  with  the  limitations  of 

§  881.204(c)  in  effect  at  the  time.  The 
field  office  will  also  review  the 
proposed  rents  to  assure  that  the  rents 


are  within  the  Fair  Market  Rent 
limitations  of  §  881.204(b)(1)  and  are 
cost  justified,  where  required  under 
§  881.204(b)(2)  concerning  reasonable 
rents.  Cost  justification  at  this  stage  will 
consist  of  a  review  by  the  field  office  of 
the  cost  and  expense  estimates  to 
determine  whether  the  estimates  justify 
the  need  for  rents  above  comparable 
rents  based  on  a  debt  service 
calculation. 

(3)  Where  the  final  proposal  requests 
rents  higher  than  were  approved  with 
the  preliminary  proposal,  such  rents 
may  be  approved  only  after  the  review 
required  in  paragraph  (a)(2).  In  addition, 
the  field  office  may  approve  the  request 
for  an  increase  oply  if  it  determines, 
based  on  documentation  by  the  owner, 
that  the  need  for  increased  rents  is  due 
to: 

(i)  Factors  beyond  the  owner’s  control 
which  could  not  reasonably  have  been 
foreseen; 

(ii)  Design  changes  approved  by  the 
field  office  which  are  necessary  because  ^ 
of  additional  requirements  imposed  by 
governmental  agencies  or  HUD;  or 

(iii)  HUD-approved  changes  in  the 
method  or  terms  and  conditions  of 
financing. 

(b)  Each  owner  will  be  notified  as  to 
whether  the  final  proposal  has  been 
approved,  rejected,  or  coiild  be 
approved  with  the  submission  of 
additional  information  or  after 
correction  of  specified  deficiencies. 
Notifications  of  approval  will  indicate  a 
deadline  for  acceptance  of  the 
notification  and,  for  projects  not 
requiring  mortgage  insurance,  a  deadline 
for  submission  of  working  drawings  and 
architect’s  certifications  (if  required). 

§881.310  Owner’s  acceptance, 
submission  and  review  of  working 
drasrings,  architect’s  certification  and 
requested  changes. 

(a)  The  owner  should  return  to  HUD 
by  the  date  specified,  a  signed  copy  of 
the  Notification  of  Selection  indicating 
his  acceptance  thereof.  Failure  to  do  so 
may  result  in  HUD’s  rescinding  the 
selection. 

(b)  For  projects  which  do  not  involve 
mortgage  insurance  but  for  which  the 
services  of  a  registered  architect  are 
required  by  HUD,  the  owner  must 
submit  working  drawings  and 
specifications  to  the  field  office  for 
review  after  approval  of  the  final 
proposal.  The  owner  must  also  submit 
an  architect’s  certification  in  the 
prescribed  form  that  the  drawings  and 
specifications  and  proposed 
construction  comply  with  the  HUD 
Minimmn  Design  Standards,  local  codes 
and  ordinances,  and  zoning 
requirements.  The  working  drawings 
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and  specifications  will  be  reviewed  for 
compliance  with  amenity  standards. 

Any  project  may,  at  HUD’s  option,  be 
reviewed  for  conformance  with  the  HUD 
Minimum  Design  Standards,  adequacy 
of  design  for  tenant  security  and 
efficiency  in  construction  and  design; 
however,  HUD  has  no  obligation  to  do 
so  and  any  such  review  or  non-review 
will  not  constitute  approval  as  to  these 
standards. 

(c)  Any  requests  for  rent  increases  or 
any  material  deviations  fi'om 
preliminary  or  final  proposal  which  are 
submitted  with  the  working  drawings  (or 
with  the  owner’s  acceptance  if  no 
working  drawings  are  required)  will  be 
reviewed  in  the  same  manner  as 
required  in  §  881.309(a). 

(d)  For  projects  involving  mortgage 
insurance,  working  drawings  are 
reviewed  as  part  of  the  review  of  the 
application  for  firm  commitment/final 
proposal. 

§  881.31 1  Execution  of  agreement  (and 
ACC,  if  appiicabie). 

(a)  After  receipt  by  HUD  of  a  copy  of 
the  accepted  Notification  (for  projects 
not  requiring  working  drawings  and 
specifications)  or  after  review  of  the 
working  drawings  for  compliance  with 
amenity  standards  and  acceptance  of 
the  architect’s  certification  for  projects 
not  involving  mortgage  insurance,  or  at 
the  time  of  initial  endorsement  in  the 
case  of  projects  involving  mortgage 
insurance: 

(1)  In  the  case  of  private-owner/HUD 
and  PHA-owner/HUD  projects,  HUD 
and  the  owner  will  execute  the 
Agreement  in  the  form  prescribed  by 
HUD;  or 

(2)  In  the  case  of  private-owner/PHA 
projects,  HUD  and  the  PHA  will  execute 
the  ACC  in  the  form  prescribed  by  HUD, 
and  thereafter  the  PHA  and  the  owner 
will  execute  the  Agreement  in  the  form 
prescribed  by  HUD,  and  HUD  will 
approve  it. 

(b)  No  agreement  will  be  executed 
unless  HUD  has  approved  the  financing 
for  the  project,  including  a  commitment 
from  a  lender  for  construction  and 
permanent  financing  at  rates,  terms  and 
conditions  acceptable  to  HUD,  and  the 
final  proposal  is  in  all  other  respects 
unconditionally  approved. 

(c)  In  the  case  of  a  non-elderly  family 
project  located  in  a  Standard 
Metropolitan  Statistical  Area  (SMSA), 
the  field  office  will  promptly  notify 
PHAs  and  Community  Development 
Agencies  in  the  SMSA  as  well  as  any 
metropolitan-wide  clearinghouse,  or  fair 
housing  organizations  where  there  is  no 
metropolitan-wide  clearinghouse,  of  the 
execution  of  the  Agreement;  the  size  and 
bedroom  distribution  of  the  project;  and 


the  expected  time  of  initial  marketing 
and  occupancy.  The  notification  will 
indicate  that  agencies  should  inform  the 
owner  if  they  wish  to  be  contacted  by 
the  owner  for  referrals. 

Subpart  D— Rehabilitation  Period  and 
Coat  Certification 

§  881.401  Timely  performance  of  work 

(a)  After  execution  of  the  Agreement, 
the  owner  must  proceed  promptly  with 
the  rehabilitation  work  as  provided  in 
the  Agreement  and  complete  the  project 
within  the  time  stated  m  the  Agreemeht. 
If  the  owner  fails  to  start  promptly,  or 
diligently  continue  or  complete  the 
work,  the  contract  administrator  will 
have  the  right  to  rescind  the  Agreement 
or  take  other  appropriate  action. 

(b)  Extensions  of  the  time  may  be 
granted  for  the  reasons  stated  in  the 
Agreement.  However,  contract  rents  will 
be  increased  only  for  the  reasons  stated 
in  §  881.403. 

§  881.402  Inspections  during  the 
rehabilitation  period. 

(a)  All  project  records  will  be 
inspected  by  HUD  periodically  to 
determine  compliance  with  Davis-Bacon 
Act  requirements. 

(b)  Projects  which  involve  HUD 
mortgage  insurance,  or  another  type  of 
financing  which  requires  HUD 
construction  inspection,  will  be  subject 
to  the  applicable  inspection 
requirements. 

(c)  A  review  to  determine  contractor 
compliance  with  equal  opportunity 
requirements  may  be  conducted  at  any 
time  diuing  the  rehabilitation  period. 

§  881.403  Increases  In  contract  rents  or 
utility  allowances  before  contract 
execution. 

(a)  Increases  in  contract  rents  or 
utility  allowances  after  execution  of  the 
Agreement  and  prior  to  execution  of  the 
Contract  are  permitted  with  HUD 
approval  only: 

(1)  To  correct  substantial  errors  by 
HUD  in  the  original  processing  which 
would  otherwise  result  in  serious 
inequities; 

(2)  To  reflect  substantial  and 
necessary  changes  in  the  approved  final 
proposal  (where  working  drawings  and 
specifications  are  not  required)  or  in  the 
plans  and  specifications  which  have 
been  approved  by  HUD  (no  optional 
betterments  may  result  in  rent 
increases); 

(3)  To  reflect  additional  costs  for 
interest,  taxes,  hazard  insurance, 
mortgage  insurance  premiums,  and 
commitment  fees,  due  to  construction 
delays  excusable  imder  the  Agreement; 

(4)  To  reflect  additional  costs  which 
result  from  new  requirements  imposed 


by  local  governments,  HUD  or  other 
Federal  agencies,  which  are  beyond  the 
control  of  the  owner,  which  have  been 
approved  by  HUD  and  which  could  not 
have  been  anticipated  at  the  time  the 
Agreement  was  executed:  or 

(5)  To  reflect  increased  costs  which 
result  fi'om  a  change  in  contractors 
which  is  necessary  because  the  original 
contractor  became  bankrupt,  was 
terminated  by  the  owner  due  to 
inadequate  performance  or  abandoned 
the  job. 

(6)  To  reflect  additional  costs  incurred 
by  the  owner  in  providing  the  relocation 
assistance  and  payments  required  by 
Section  881.209  (except  for  payments 
made  to  tenants  permanently  relocated 
pursuant  to  Section  881.209(b)(8)(ii)),  or 
as  a  result  of  altering  construction  work 
schedules  in  order  to  minimise 
displacement,  or  as  a  result  of  other 
activities  which  minimize  displacement 
or  related  hardships. 

(b)  Such  increases  will  be: 

(1)  limited  to  the  amount  necessary  to 
cover  the  specific  cost  increase 
associated  with  the  applicable  item 
cited  in  paragraph  (a);  and 

(2)  reviewed  and  approved  only  in 
accordance  with  the  Fair  Market  Rent 
and  rent  reasonableness  limitations  of 
Section  881.204(b)  and  the  replacement 
cost  limitations  of  Section  881.204(c) 
which  are  in  effect  at  the  time  of  the 
review  of  the  request. 

(c)  All  requests  for  increases  must  be 
submitted  promptly  to  the  field  office  for 
review  as  soon  as  the  need  for  the 
increases  becomes  apparent. 

§  881.404  Project  completion. 

(a)  Notification  and  evidence  of 
completion.  (1)  For  projects  for  which 
working  drawings  and  specifications  are 
not  required,  the  owner  must  notify 
HUD  and  the  PHA,  where  the  PHA  is 
the  contract  administrator,  when  the 
work  is  completed  and  provide  HUD 
with: 

(1)  A  certificate  of  occupancy  and/  or 
other  official  approvals  necessary  for 
occupancy,  and 

(ii)  A  certification  in  the  prescribed 
form  that  the  project  has  been 
completed  and  is  ready  for  occupancy  in 
accordance  with  the  requirements  of  the 
Agreement. 

(2)  For  projects  for  which  working 
drawings  and  specifications  are 
required  the  owner  must  notify  HUD 
and  the  PHA,  where  the  PHA  is  the 
contract  administrator,  when  work  is 
completed  and  provide  HUD  with: 

(i)  A  set  of  as-built  drawings; 

(ii)  A  certificate  of  occupancy  and  any 
other  official  approvals  necessary  for 
occupancy; 
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(iii)  A  certification  in  the  prescribed 
form  that  the  project  has  been 
completed  and  is  ready  for  occupancy  in 
accordance  with  the  requirements  of  the 
Agreement;  and 

(iv)  For  projects  where  a  HUD 
construction  inspection  is  not  required 
during  rehabilitation,  a  certification 
from  the  inspecting  architect  in  the 
prescribed  form  which  states  that  the 
work  has  been  completed  in  accordance 
with  the  certified  working  drawings  and 
specifications,  HUD  Minimum  Design 
Standards,  local  codes  and  ordinances, 
and  zoning  requirements. 

(b)  Review  and  inspection.  Within  10 
working  days  of  the  receipt  of  the 
notification  and  evidence  of  completion. 
HUD  will  review  the  evidence  of 
completion  for  adequacy  and  will 
inspect  the  project  to  determine  whether 
it  appears  that  the  project  has  been 
completed  in  accordance  with  the 
Agreement 

(c)  Acceptance  of  the  project.  (1)  if 
HUD  determines  finm  review  and 
inspection  that  the  project  (or  a  stage  of 
the  project]  has  been  completed  in 
accordance  with  the  Agreement,  the 
project  (or  stage)  will  be  accepted. 

(2)  If  there  are  any  items  of  delayed 
completion  which  are  minor  items  or 
whi^  are  incomplete  because  of 
weather  conditions,  and  in  any  case 
which  do  not  preclude  or  affect 
occupancy,  and  all  other  requirements 
of  the  Agreement  have  been  met,  the 
project  (or  stage)  will  be  accepted.  An 
escrow  fund  determined  by  HUD  to  be 
sufficient  to  assure  completion  for  items 
of  delayed  completion  will  be  required, 
as  well  as  a  written  agreement  between 
the  contract  administrator  and  the 
owner,  to  be  included  as  an  exhibit  to 
the  Contract  specifying  the  schedule  for 
completion.  If  die  items  are  not 
completed  within  the  agreed  time 
period,  the  contract  administrator  may 
terminate  the  Contract  or  exercise  other 
rights  under  the  Contract. 

(3)  If  other  deficiencies  exist  HUD 
will  determine  whether  and  to  what 
extent  the  deficiencies  are  correctable, 
and  whether  the  contract  rents  should 
be  reduced.  The  owner  will  be  notified 
of  HUD’s  decision.  If  the  parties  agree. 
HUD,  the  owner  and  the  mA.  where 
applicable,  will  enter  into  an  agreement 
for  the  correction  of  the  deficiencies.  If 
the  deficiencies  are  corrected  within  the 
period  of  time  allowed,  HUD  will  accept 
the  project 

(4)  Otherwise,  the  project  will  not  be 
accepted,  and  the  owner  and  the  PHA, 
where  applicable,  will  be  notified  with  a 
statement  of  the  reasons  for 
nonacceptance.  (However,  see  Sections 
88.501 (a)  for  action  where  evidence  of 
completion  is  acceptable  only  with 


respect  to  physical  completion  of  the 
project). 

(d)  Pending  Davis-Bacon  Act  claims. 
If  there  are  pending  claims  under  the 
provisions  in  the  Agreement  relating  to 
the  payment  of  prevailing  wage  rates, 
the  owner  will  be  required  to  place  a 
sufficient  amount,  as  required  by  HUD, 
in  escrow  as  approved  by  HUD  to 
assure  such  payments.  The  amount 
withheld  may  be  disbursed  with  HUD 
approval  for  and  on  account  of  the 
owner  or  any  subcontractor  to  the 
employees  to  whom  it  is  due. 

§  881.405  Cost  certification  and 
adjustment  of  contract  rents. 

(a)  Submission  by  owner.  As  soon  as 
possible  after  acceptance  of  the  project 
by  HUD,  the  owner  will  certify  the 
actual  costs  estimated  under  Section 
881.308(a)(8),  and  submit  a  cost 
certification  including  the  certificate  of 
an  Independent  Public  Accountant  to 
HUD  in  the  manner  and  form  prescribed 
by  HUD,  based  on  the  following 
guidelines: 

(1)  Projects  which  involve  HUD 
mortgage  insurance  will  be  subject  to 
the  cost  certification  requirements  of  the 
applicable  insurance  program; 

(2)  For  projects  not  insiired  by  HUD,  a 
simplified  form  of  cost  certification  will 
be  completed  and  submitted; 

(3)  There  will  be  no  cost  certification 
submission  required  for  projects  with 
rents  that  are  equal  to  or  less  than 
comparable  rents  or  for  partially- 
assisted  projects  or  for  small  projects 
except  as  required  by  §  881.204(b)(2); 
and 

(4)  Hie  provisions  of  paragraphs  (a)(2) 
and  (3)  do  not  preclude  the  imposition  of 
different  cost  certification  requirements 
appropriate  as  part  of  project  financing 
requirements  (such  as  tax-exempt 
financing  under  24  CFR,  Part  811). 

(b)  HUD  review.  Cost  certifications 
required  by  this  regulation  will  be 
subject  to  review  by  HUD.  As  part  of 
this  review,  the  owner  and/or  contractor 
may  be  required  to  submit  additional 
documentation. 

(c)  Reduction  of  contract  rents.  If  the 
owner’s  certified  costs  provided  in 
accordance  with  paragraph  (a)  of  this 
section,  as  approved  by  HUD,  are  less 
than  the  cost  estimate  provided  for  in 
Section  881.308(a)(8),  the  contract  rents 
will  be  reduced  accordingly. 

(d)  Reduction  of  maximum  annual 
commitment.  If  the  contract  rents  are 
reduced  pursuant  to  paragraph  (c)  of 
this  section,  the  maximum  annual 
Contract  commitment  (and  the 
maximum  ACC  commitment,  in  the  case 
of  private-owner/PHA  projects]  will  be 
reduced.  If  contract  rents  are  reduced 
based  on  certification  after  Contract 


execution,  any  overpayment  since  the 
effective  date  of  the  Contract  will  be 
recovered  fi^m  the  owner  by  HUD. 

Subpart  E— Housing  Assistance 
Payments  Contract 

§  881.501  The  contract 

(a)  Contract.  The  Housing  Assistance 
Payments  Contract  sets  forth  rights  and 
duties  of  the  owner  and  the  contract  . 
administrator  with  respect  to  the  project 
and  the  housing  assistance  payments. 
The  owner  and  contract  adWiistrator 
execute  the  Contract  in  the  form 
prescribed  by  HUD  upon  satisfactory 
completion  of  the  project.  If  the  field 
office  finds  that  the  evidence  of 
completion  is  acceptable  with  respect  to 
the  physical  completion  of  the  project, 
including  the  certificate  of  occupancy 
and/or  other  official  approvals  required 
for  occupancy,  but  the  evidence  of 
completion  as  required  in  Section 
881.404  in  other  respects  is  not 
acceptable,  the  field  office  wilL  upon 
request  by  the  owner,  execute /or 
approve  ffie  execution  of  the  Contract. 

In  such  case,  however,  until  the 
remaining  evidence  of  completion  is 
submitted  to  and  found  acceptable  by 
the  field  office: 

(1)  The  contract  rent  for  the  purpose 
of  computing  housing  assistance 
payments  with  respect  to  any  unit  will 
be  the  monthly  amount  of  the  debt 
service  on  the  permanent  obligations 
attributable  to  the  unit;  and 

(2)  Rent-up  and  occupancy  will  be 
subject  to  such  conditions  as  the  field 
office  may  require. 

(b)  Effective  date  of  contract  The 
effective  date  of  the  Contract  may  be 
earher  than  the  date  of  execution,  but  no 
earlier  than  the  date  HUD  inspects  and 
accepts  the  project,  except  as  provided 
in  paragraph  (a). 

(c)  Housing  assistance  payments  to 
owners  under  the  contract  The  housing 
assistance  payments  made  under  the 
Contract  are: 

(1)  Payments  to  the  owner  to  assist 
eligible  families  leasing  assisted  units, 
and 

(2)  Payments  to  the  owner  for  vacant 
assisted  units  (“vacancy  payments”)  if 
the  conditions  specified  in  Section 
881.611  are  satisfied. 

The  housing  assistance  payments  are 
made  monthly  by  the  contract 
administrator  upon  proper  requisition  by 
the  owner,  except  payments  for 
vacancies  of  more  than  60  days,  which 
are  made  semi-annually  by  the  contract 
administrator  upon  requisition  by  the 
owner. 

(d)  Amount  of  housing  assistance 
payments  to  owner.  (1)  The  amount  of 
the  housing  assistance  payment  made  to 
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the  owner  of  a  unit  being  leased  by  an 
eligible  family  is  the  difference  between 
the  contract  rent  for  the  unit  and  the 
tenant  rent  payable  by  the  family. 

(2)  A  housing  assistance  payment  will 
be  made  to  the  owner  for  a  vacant 
assisted  unit  in  an  amount  equal  to  80 
percent  of  the  contract  rent  for  the  first 
60  days  of  vacancy,  subject  to  the 
conditions  in  Section  881.011.  If  the 
owner  collects  any  tenant  rent  or  other 
amount  for  this  period  which,  when 
added  to  this  vacancy  payment,  exceeds 
the  contract  rent,  the  excess  must  be 
repaid  as  HUD  directs. 

(3)  For  a  vacancy  that  exceeds  60 
days,  a  housing  assitance  payment  for 
the  vacant  unit  will  be  made,  subject  to 
the  conditions  in  Section  881.611,  in  an 
amount  equal  to  the  principal  and 
interest  payments  required  to  amortize 
that  portion  of  the  debt  attributable  to 
the  vacant  unit  for  up  to  12  additional 
months. 

(e)  Additional  housing  assistance 
payments  to  families.  In  those  cases 
where  the  total  family  contribution  of  a 
family  leasing  an  assisted  unit  is  less 
than  the  utility  allowance  for  the  unit, 
the  difference  will  be  paid  to  the  family 
as  an  additional  housing  assistance 
payment.  The  Contract  will  provide  that 
the  owner  will  make  this  payment  on 
behalf  of  the  contract  administrator. 
Funds  for  this  purpose  will  be  paid  to 
the  owner  in  trust  solely  for  the  purpose 
of  making  the  additional  payment. 

§  881.502  Term  of  contract 

(a)  Term.  The  term  of  the  Contract 
will  be  as  follows: 

(1)  Where  the  estimated  cost  of  the 
rehabilitation  is  less  than  25  percent  of 
the  estimated  value  of  the  project  after 
completion  of  the  rehabilitation,  the 
contract  may  be  for  a  term  of  15  years 
for  any  dwelling  unit. 

(2)  Where  the  estimated  cost  of 
rehabilitation  is  25  percent  or  more  of 
the  estimated  value  of  the  project  after 
completion  of  rehabilitation,  the 
contract  may  be  for  a  term  which 

(i)  Will  cover  the  longest  term,  but  not 
less  than  15  years,  of  a  single  credit 
instrument  covering; 

(A)  The  cost  of  rehabilitation  or 

(B)  The  existing  indebtedness,  or 

(C)  The  cost  of  rehabilitation  and  the 
refinancing  of  the  existing  indebtedness, 
or 

(D)  The  cost  of  rehabilitation  and  the 
aquisition  of  the  property;  and 

(ii)  For  assisted  units  in  a  project 
financed  with  the  aid  of  a  loan  insured 
or  co-insured  by  the  Federal  government 
or  a  loan  made,  guaranteed  or  intended 
for  purchase  by  the  Federal  government, 
will  not  exceed  20  years  for  any 
dwelling  unit;  or 


(iii)  For  units  in  a  project  financed 
other  than  as  described  in  paragraph 
(2)(ii)  will  not  exceed  30  years  for  any 
dwelling  unit  except  that  this  limit  will 
be  40  years  if  (A)  the  project  is  owned  or 
financed  by  a  loan  or  loan  guarantee 
fi'om  a  state  or  local  agency,  (B)  the 
project  is  intended  for  occupancy  by 
non-elderly  families  and  (Cj  the  project 
is  located  in  an  area  designated  by  HUD 
as  one  requiring  special  financing 
assistance. 

(b)  Staged  projects.  If  the  project  is 
completed  in  stages,  the  term  of  the 
Contract  must  relate  separately  to  the 
unijs  in  each  stage.  The  total  Contract 
term  for  the  units  in  all  stages,  beginning 
with  the  effective  date  of  the  Contract 
for  the  first  stage,  may  not  exceed  the 
overall  maximum  term  allowable  for 
any  one  unit  under  this  section,  plus  two 
years. 

§  881.503  Maximum  annual  commitment 
and  project  account. 

(a)  Maximum  annual  commitment. 
Where  HUD  is  the  contract 
administrator,  the  maximum  annual 
amoimt  that  may  be  committed  imder 
the  Contract  is  ^e  total  of  the  contract 
rents  and  utility  allowances  for  all 
assisted  units  in  the  project.  Where  the 
PHA  is  the  contract  administrator,  the 
maximum  annual  contribution  that  may 
be  contracted  for  in  the  ACC  is  the  total 
of  the  contract  rents  and  utility 
allowances  for  all  assisted  imits  plus  an 
administrative  fee  for  the  PHA  as 
approved  by  HUD. 

(b)  Project  account.  (1)  A  project 
account  will  be  established  and 
maintained  by  HUD  as  a  specifically 
identified  and  segregated  account  for 
each  project.  The  account  will  be 
established  out  of  the  amounts  by  which 
the  maximum  annual  commitment 
exceeds  the  amount  actually  paid  out 
imder  the  Contract  or  ACC  each  year. 
Payments  will  be  made  from  this 
account  for  housing  assistance 
pa3rments  (and  fees  for  PHA 
adminstration,  if  appropriate)  when 
ne.eded  to  cover  increases  in  contract 
rents  or  decreases  in  tenant  rents  and 
for  other  cost  specifically  approved  by 
the  Secretary. 

(2)  Whenever  a  HUD-approved 
estimate  of  required  annual  payments 
under  the  Contract  or  ACC  for  a  fiscal 
year  exceeds  the  maximum  annual 
commitment  and  would  cause  the 
amount  in  the  project  account  to  be  less 
than  40  percent  of  the  maximum,  HUD 
will,  within  a  reasonable  period  of  time, 
take  such  additional  steps  authorized  by 
Section  8(c)(6)  of  the  U.S.  Housing  Act 
of  1937,  as  may  be  necessary,  to  assure 
that  payments  under  the  Contract  or 
ACC  will  be  adequate  to  cover 


increases  in  contract  rents  and 
decreases  in  tenant  rents. 

S  881.504  Reduction  of  number  of  unite 
covered  by  contract 

(a)  Limitation  on  leasing  to  ineligible 
families.  Owners  may  not  lease  more 
than  10  percent  of  the  assisted  units  in  a 
project  to  ineligible  families  without  the 
prior  approval  of  HUD.  Failure  on  the 
part  of  the  owner  to  comply  with  this 
prohibition  is  a  violation  of  the  Contract 
and  grounds  for  all  available  legal 
remedies,  including  specific 
performance  of  the  Contract,  suspension 
or  debarment  fi-om  HUD  programs  and 
reduction  of  the  number  of  units  under 
the  Contract,  as  set  forth  in  paragraph 
(b)  of  this  section. 

(b)  Reduction  for  failure  to  lease  to 
eligible  families.  If,  at  any  time 
beginning  six  months  after  the  effective 
date  of  the  Contract,  the  owner  fails  for 
a  continuous  period  of  six  months  to 
have  at  least  90  percent  of  the  assisted 
units  leased  or  available  for  leasing  by 
eligible  families,  HUD  (or  the  PHA  at  the 
direction  of  HUD,  as  appropriate)  may, 
on  at  least  30  days’  notice,  reduce  the 
number  of  units  covered  by  the 
Contract.  HUD  may  reduce  the  number 
of  imits  to  the  number  of  units  actually 
leased  or  available  for  leasing  plus  10 
percent  (rounded  up).  This  reduction, 
however,  will  not  be  made  if  the  failure 
to  lease  units  to  eligible  families  is 
permitted  in  writing  by  HUD  under 
paragraph  (a)  of  this  section. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  ACC  or  the  Contract, 
as  appropriate,  to  provide  for 
subsequent  restoration  of  any  reduction 
made  pursuant  to  paragraph  (b)  if: 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand, 

(2)  the  owner  otherwise  has  a  record 
of  compliance  with  his  obligations  under 
the  Contract,  and 

(3)  contract  authority  is  available. 

§  881.505  Contract  administration  and 
conversions. 

(a)  Contract  administration.  For 
private-owner/PHA  projects,  the  PHA  is 
primarily  responsible  for  administration 
of  the  Contract,  subject  to  review  and 
audit  by  HUD.  For  private-owner/HUD 
and  PHA-owner/HUD  projects,  HUD  is 
responsible  for  administration  of  the 
Contract.  The  PHA  or  HUD  may 
contract  with  another  entity  for  the 
performance  of  some  or  all  of  its 
contract  administration  functions. 

(b)  PHA  fee  for  contract 
administration.  A  PHA  will  be  entitled 
to  a  reasonable  fee.  determined  by 
HUD.  for  administering  a  Contract 
except  under  certain  circumstances  (see 
24  CFR  Part  883)  where  a  state  housing 
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finance  agency  is  the  PHA  and  Finances 
the  project. 

(c)  Conversion  of  projects  from  one 
ownership/contractual  arrangement  to 
another.  Any  project  may  be  converted 
from  one  ownership/contractual 
arrangement  to  another  (for  example, 
from  a  private-owner/HUD  to  a  private- 
owner/PHA  project)  if: 

(1)  the  owner,  the  PHA  and  HUD 
agree, 

(2)  HUD  determines  that  conversion 
would  be  In  the  best  interest  of  the 
project,  and 

(3)  in  the  case  of  conversion  from  a 
private-owner/HUD  to  a  private-owner/ 
PHA  project,  contract  authority  is 
available  to  cover  the  PHA  fee  for 
administering  the  Contract. 

§  68 1 .506  Default  by  owner-private* 
owner/HUD  and  PHA  owner/HUD  projects. 

The  Contract  will  provide: 

(a)  that  if  HUD  determines  that  the 
owner  is  in  default  under  the  Contract, 
HUD  will  notify  the  owner  and  the 
lender  of  the  actions  required  to  be 
taken  to  cure  the  default  and  of  the 
remedies  to  be  applied  by  HUD 
including  specific  performance  under  the 
Contract,  reduction  or  suspension  of 
housing  assistance  payments  and 
recovery  of  overpayments,  where 
appropriate;  and 

(b)  that  if  the  owner  fails  to  cure  the 
default,  HUD  has  the  right  to  terminate 
the  Contract  or  to  take  other  corrective 
action. 

§  88 1 .507  Default  by  PHA  and/or  owner- 
private  owner/PHA  projects. 

(a)  Rights  of  owner  if  PHA  defaults 
under  agreement  or  contract.  The  ACC, 
the  Agreement  and  the  Contract  will 
provide  that,  in  the  event  of  failure  of 
the  PHA  to  comply  with  the  Agreement 
or  Contract  with  the  owner,  the  owner 
will  have  the  right,  if  he  is  not  in  default, 
to  demand  that  HUD  investigate.  HUD 
will  first  give  the  PHA  a  reasonable 
opportunity  to  take  corrective  action.  If 
HUD  determines  that  a  substantial 
default  exists,  HUD  will  assume  the 
PHA’s  rights  and  obligations  under  the 
Agreement  or  Contract  and  meet  the 
obligations  of  the  PHA  under  the 
Agreement  or  Contract  including  the 
obligations  to  enter  into  the  Contract. 

(b)  Rights  of  HUD  if  PHA  Defaults 
under  ACC.  llie  ACC  will  provide  that, 
if  the  PHA  fails  to  comply  with  any  of 
its  obligations,  HUD  may  determine  that 
there  is  substantial  default  and  require 
the  PHA  to  assign  to  HUD  all  of  its 
rights  and  interests  under  the  Contract; 
however,  HUD  will  continue  to  pay 
annual  contributions  in  accordance  with 
the  terms  of  the  ACC  and  the  Contract. 
Before  determining  that  a  PHA  is  in 


substantial  default.  HUD  will  give  the 
PHA  a  reasonable  opportunity  to  take 
corrective  action. 

(c)  Rights  of  PHA  and  HUD  if  Owner 
Defaults  under  Contract.  (1)  The 
Contract  will  provide  that  it  the  PHA 
determines  that  the  owner  is  in  default 
under  the  Contract  the  PHA  will  notify 
the  owner  and  lender,  with  a  copy  to 
HUD,  (i)  of  the  actions  required  to  be 
taken -to  cure  the  default  (ii)  of  the 
remedies  to  be  applied  by  the  PHA 
including  specific  performance  under  the 
Contract,  abatement  of  housing 
assistance  payments  and  recovery  of 
overpayments,  where  appropriate,  and 
(iii)  that  if  he  fails  to  cure  the  default 
the  PHA  has  the  right  to  terminate  the 
Contract  or  to  take  other  corrective 
action,  in  its  discretion  or  as  directed  by 
HUD. 

(2)  If  the  PHA  is  the  lender,  the 
Contract  will  also  provide  that  HUD  has 
an  independent  right  to  determine 
whether  the  owner  is  in  default  and  to 
take  corrective  action  and  apply 
appropriate  remedies,  except  that  HUD 
will  not  have  the  right  to  terminate  the 
Contract  without  proceeding  in 
accordance  with  paragraph  (b)  of  this 
section. 

Subpart  F— Management 

§  88 1 .60 1  Responsibilities  of  owner. 

(a)  Marketing.[l)  The  owner  must 
commence  diligent  marketing  activities 
in  accordance  with  the  Agreement  not 
later  than  90  days  prior  to  the 
anticipated  date  of  availability  for 
occupancy  of  the  first  unit  of  the  project. 

(2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
Affirmative  Fair  Housing  Marketing 
Plan  and  all  Fair  Housing  and  Equal 
Opportunity  requirements.  The  purpose 
of  the  Plan  and  requirements  is  to  assure 
that  eligible  families  of  similar  income  in 
the  same  housing  market  area  have  an 
equal  opportunity  to  apply  and  be 
selected  for  a  unit  in  projects  assisted 
under  this  Part  Regardless  of  their  race, 
color,  creed,  religion,  sex  or  national 
origin. 

(3)  With  respect  to  non-elderly  family 
units,  the  owner  must  undertake 
marketing  activities  in  advance  of 
marketing  to  other  prospective  tenants 
in  order  to  provide  opportunities  to 
reside  in  the  project  to  non-elderly 
families  who  are  least  likely  to  apply,  as 
determined  in  the  Affirmative  Fair 
Housing  Marketing  Plan,  and  to  non- 
elderly  families  expected  to  reside  in  the 
community  by  reason  of  current  or 
planned  employment  as  indicated  in  the 
Housing  Assistance  Plan,  if  any. 

(4)  At  the  time  of  Contract  execution, 
the  owner  must  submit  a  list  of  leased 


and  unleased  units,  with  justification  for 
the  unleased  units,  in  order  to  qualify  for 
vacancy  payments  for  the  unleased 
units.  (See  §§  881.501(c)  and  (d)  and 
§  881.611.) 

(b)  Management  and  maintenance. 

The  owner  is  responsible  for  all 
management  fimctions  (including 
selection  of  tenants,  reexamination  of 
family  incomes,  evictions  and  other 
terminations  of  tenancy,  and  collection 
of  rents)  and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All  these 
functions  must  be  performed  in 
compliance  with  applicable  Equal 
Opportunity  requirements. 

(c)  Contracting  for  services.  With 
HUD  approval,  the  owner  may  contract 
with  a  private  or  public  entity  (except 
the  contract  administrator)  for 
performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b). 
However,  such  an  arrangement  does  not 
relieve  the  owner  of  responsibility  for 
these  services  and  duties. 

(d)  Submission  of  financial  and 
operating  statements.  After  execution  of 
the  contract,  the  owner  must  submit  to 
the  contract  administrator: 

-  (1)  Within  60  days  after  the  end  of 
each  fiscal  year  of  the  project,  financial 
statements  for  the  project  audited  by  an 
Independent  Public  Accountant  in  the 
form  required  by  HUD,  and 

(2)  Other  statements  as  to  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require 
pertinent  to  administration  of  the 
Contract  and  monitoring  of  project 
operations. 

(e)  Use  of  Project  Funds. 

(1)  Project  funds  must  be  used  for  the 
benefit  of  the  project,  to  make  required 
deposits  to  the  replacement  reserve  in 
accordance  with  Section  881.602  and  to 
provide  distributions  to  the  owner  as 
provided  in  Section  881.205.  Any 
remaining  project  funds  must  be 
deposited  with  the  mortgagee  or  other 
HUD-approved  depository  in  an 
interest-bearing  residual  receipts 
account.  Withdrawals  from  this  account 
will  be  made  only  for  project  purposes 
and  with  the  approval  of  HUD. 

(2)  Partially-assisted  projects  are 
exempt  from  the  provisions  of  this 
section. 

(3)  In  the  case  of  HUD-insured 
projects,  the  provisions  of  this 
paragraph  will  apply  instead  of  the 
otherwise  applicable  mortgage 
insurance  provisions. 

§  88 1 .602  Replacement  reserve. 

(a)  A  replacement  reserve  must  be 
established  and  maintained  in  an 
interest-bearing  account  to  aid  in 
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funding  extraordinary  maintenance  and 
repair  and  replacement  of  capital  items. 

(1)  An  amount  equivalent  to  .006  of 
the  cost  of  total  structures,  including 
main  buildings,  accessory  buildings, 
garages  and  other  buildings,  or  any 
higher  rate  as  required  by  HUD  from 
time  to  time,  will  be  deposited  in  the 
replacement  reserve  annually.  This 
amount  will  be  adjusted  each  year  by 
the  amoimt  of  the  automatic  annual 
adjustment  factor. 

(2)  The  reserve  must  be  built  up  to  and 
maintained  at  a  level  determined  by 
HUD  to  be  sufficient  to  meet  projected 
requirements.  Should  the  reserve 
achieve  that  level,  the  rate  of  deposit  to 
the  reserve  may  be  reduced  with  the 
approval  of  HUD. 

(3)  All  earnings  including  interest  on 
the  reserve  must  be  added  to.  the 
reserve. 

(4)  Funds  will  be  held  by  the 
mortgagee  or  trustee  for  bondholders, 
and  may  be  drawn  from  the  reserve  and 
used  only  in  accordance  with  HUD 
guidelines  and  with  the  approval  of,  or 
as  directed  by,  HUD. 

(bj  Partially-assisted  projects  are 
exempt  from  the  provisions  of  this 
section. 

(c)  In  the  case  of  HUD-insured 
projects,  the  provisions  of  this  section 
will  apply  instead  of  the  otherwise 
applicable  mortgage  insurance 
provisions,  except  in  the  case  of 
partially-assisted  insured  projects  which 
are  subject  to  the  applicable  mortgage 
insurance  provisions. 

§  881.603  Selection  and  admission  of 
assisted  tenants. 

(a)  Application.  The  owner  must 
accept  applications  for  admission  to  the 
project  in  the  form  prescribed  by  HUD. 
Both  the  owner  (or  designee)  and  the 
applicant  must  complete  and  sign  the 
application.  On  request,  the  owner  must 
furnish  copies  of  all  applications  to  HUD 
and  the  PHA,  if  applicable. 

(b)  Determination  of  Eligibility  and 
Selection  of  Tenants.  The  owner  is 
responsible  for  determining  whether  the 
applicant  is  eligible,  in  accordance  with 
24  CFR,  Parts  812  and  889,  and  for  the 
selection  of  families; 

(1)  Local  residency  requirements  are 
prohibited.  Local  residency  preferences 
may  be  applied  in  selecting  tenants  only 
to  the  extent  that  they  are  not  * 
inconsistent  with  affirmative  fair 
housing  marketing  objectives  and  the 
owner’s  HUD-approved  Affirmative  Fair 
Housing  Marketing  Plan.  With  respect  to 
any  residency  preference,  persons 
expected  to  reside  in  the  commmunity 
as  a  result  of  current  or  planned 
employment  will  be  treated  as  residents. 
This  does  not  prohibit  an  owner  from 


giving  preference  to  tenants  occupying 
the  property  when  the  first  proposal  for 
the  project  was  submitted  to  HUD. 

(2)  If  the  owner  determines  that  the 
family  is  eligible  and  is  otherwise 
acceptable  and  units  are  available,  the 
owner  will  assign  the  family  a  unit  of  . 
the  appropriate  size  in  accordance  with 
HUD  standards.  If  no  suitable  unit  is 
available,  the  owner  will  place  the 
family  on  a  waiting  list  for  the  project 
and  notify  the  family  of  when  a  suitable 
unit  may  become  available.  If  the 
waiting  list  is  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for 
the  next  12  months,  the  owner  may 
advise  the  applicant  that  no  additional 
applications  are  being  accepted  for  that 
reason. 

(3)  If  the  owner  determines  that  an 
applicant  is  ineligible  on  the  basis  of 
income  or  family  composition,  or  that 
the  owner  is  not  selecting  the  applicant 
for  other  reasons,  the  owner  will 
promptly  notify  the  applicant  in  writing 
of  the  determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  the  right  to  meet  the  owner  or 
managing  agent  in  accordance  with 
HUD  requirements.  Where  the  owner  is 
a  ITiA,  the  applicant  may  request  an 
informal  hearing.  If  the  PHA  determines 
that  the  applicant  is  not  eligible,  the 
PHA  will  notify  the  applicant  and 
inform  the  applicant  that  he  has  the  right 
to  request  a  review  by  HUD  of  the 
PHA’s  determination.  The  applicant  may 
also  exercise  other  rights  if  he  believes 
he  is  being  discriminated  against  on  the 
basis  of  race,  color,  creed,  religion,  sex, 
or  national  origin. 

(4)  Records  on  applicants  and 
approved  eligible  families,  which 
provide  racial,  ethnic,  gender  and  place 
of  previous  residency  data  required  by 
HUD,  must  be  maintained  and  retained 
for  three  years. 

(c)  Income  mix.  In  the  initial  renting  of 
assisted  units,  the  owner  must  lease  at 
least  30  percent  of  the  assisted  units  to 
very  low-income  families  except  that  if 
this  requirement  cannot  be  met  because 
of  families  already  residing  in  the 
property  to  be  rehabilitated,  HUD  may 
permit  the  leasing  of  less  than  30  percent 
of  the  units  to  very  low-income  persons 
provided  this  deficiency  is  compensated 
for  by  the  leasing  of  more  than  30 
percent  in  other  projects  in  the 
allocation  area.  After  initial  renting,  the 
owner  must  use  his  best  efforts  to 
maintain  at  least  30  percent  occupany 
by  very  low-income  families.  In 
addition,  at  all  times,  the  owner  will  use 
his  best  efforts  to  achieve  leasing  to 
families  with  a  range  of  incomes  so  that 
the  average  of  incomes  of  all  families  in 
occupancy  is  at  or  above  40  percent  of 
the  median  income  in  the  area. 


(d)  Reexamination  of  family  income 
and  composition.  (1)  'The  owner  is 
responsible  for  reexamining  the  income 
and  composition  of  all  families  at  least 
once  each  year  (except  that  reviews 
may  be  made  at  intervals  no  longer  than 
two  years  in  the  case  of  elderly  families) 
and,  upon  verification  of  the  information 
provided  by  the  family,  making 
appropriate  adjustments  in  the  total 
family  contribution  in  accordance  with 
the  provisions  of  24  CFR,  Part  889.  The 
owner  will  adjust  tenant  rent  and  the 
housing  assistance  payment  in 
accordance  with  any  ^ange  in  total 
family  contribution.  The  owner  may 
schedule  reexaminations  at  intervals  of 
less  than  one  year  when  it  is  not 
possible  to  make  a  reasonable  estimate 
of  the  family’s  income  for  a  full  year. 

(2)  If  the  family  reports  a  change  in 
income  or  other  circumstances  that 
would  result  in  a  decrease  of  total 
family  contribution  between  regularly 
scheduled  reexaminations,  the  owner, 
upon  receipt  of  verification  of  the 
decrease  in  income,  must  promptly 
make  appropriate  adjustments  in  the 
total  family  contribution.  The  owner 
may  require  families  to  report  increases 
in  income  between  scheduled 
reexaminations. 

(3)  A  family’s  eligibility  for  housing 
assistance  payments  continues  imtil  its 
total  family  contribution  equals  the  total 
housing  expense  for  the  unit  it  occupies. 
The  termination  of  eligibility  at  this 
point  will  not  affect  the  family’s  other 
rights  under  the  lease  nor  will  such 
termination  preclude  resumption  of 
payments  as  a  result  of  subsequent 
change^  in  income  or  other 
circumstances  during  the  term  of  the 
contract. 

§  881.804  Tenant  rent 

The  tenant  rent  is  paid  directly  to  the 
owner  by  the  eligible  family  to  whom  an 
assisted  unit  is  leased  in  partial 
payment  of  the  contract  rent.  It  is  equal 
to  the  family’s  total  family  contribution 
minus  any  utility  allowance  for  the  unit. 
If  the  family’s  total  family  contribution 
is  less  than  the  utility  allowance  for  the 
unit  which  it  occupies,  the  tenant  rent 
payable  by  the  family  to  the  owner  is 
zero. 

§  881.605  Overcrowded  and 
underoccupied  units. 

If  the  contract  administrator 
determines  that  because  of  change  in 
family  size  an  assisted  unit  is  smaller 
than  appropriate  for  the  eligibile  family 
to  which  it  is  leased,  or  that  the  unit  is 
larger  than  appropriate,  housing 
assistance  payments  with  respect  to  the 
unit  will  not  be  reduced  or  terminated 
until  the  eligible  family  has  been 
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relocated  to  an  appropriate  alternative 
unit.  If  possible,  Ae  owner  will,  as 
promptly  as  possible,  offer  the  family  an 
appropriate  imit  The  owner  may  receive 
vacancy  payments  for  the  vacated  unit 
if  he  complies  with  the  requirements  of 
Section  881.611. 

§  881.606  Lease  requirements. 

(a)  Term  of  lease.  The  term  of  the 
lease  will  be  for  not  less  than  one  year. 
The  lease  may,  or  in  the  case  of  a  lease 
for  a  term  of  more  than  one  year  must, 
contain  a  provision  permitting 
termination  on  30  days  advance  written 
notice  by  the  family. 

(b)  Form.  The  form  of  lease  must 
contain  all  required  provisions,  and 
none  of  the  prohibited  provisions 
specified  in  the  developer’s  packet,  and 
must  conform  to  the  form  of  lease 
included  in  the  approved  final  proposal. 

§  88 1 .607  Termination  of  tenancy  and 
modification  of  iease. 

(a)  Applicability.  The  provisions  of 
this  section  apply  to  all  decisions  by  an 
owner  to  terminate  the  tenancy  of  a 
family  residing  in  a  unit  imder  Contract 
during  or  at  the  end  of  the  family’s  lease 
term. 

(b)  Entitlement  of  families  to 
occupancy. — (1)  Grounds.  The  owner 
may  not  terminate  any  tenancy  except 
upon  the  following  grounds:  (i)  Material 
noncompliance  with  the  lease;  (ii) 
Material  failure  to  carry  out  obligations 
under  any  State  landlord  and  ten£uit  act; 
or  (iii)  Other  good  cause,  which  may 
include  the  refusal  of  a  family  to  accept 
an  approved  modified  lease  form  (see 
paragraph  (d)  of  this  section).  No 
termination  by  an  owner  will  be  valid  to 
the  extent  it  is  based  upon  a  lease  or  a 
provisions  of  State  law  permitting 
termination  of  a  tenancy  solely  because 

expiration  of  an  initial  or  subsequent 
renewal  term.  All  terminations  must 
also  be  in  accordance  with  the 
provisions  of  any  State  and  local 
landlord  tenant  law  and  paragraph  (c)  of 
this  section. 

(2)  Notice  of  good  cause.  The  conduct 
of  a  tenant  cannot  be  deemed  "other 
good  cause’’  under  paragraph  (b](l)(iii] 
of  this  section  unless  the  owner  has 
given  the  family  prior  notice  that  the 
grounds  constitute  a  basis  for 
termination  of  tenancy.  The  notice  must 
be  served  on  the  family  in  the  same 
manner  as  that  provided  for  termination 
notices  under  paragraph  (c)  and  State 
and  local  law. 

(3)  Material  noncompliance.  The  term 
material  noncompliance  with  the  lease 
includes  (i)  one  or  more  substantial 
violations  of  the  lease  or  (ii)  repeated 
minor  violations  of  the  lease  which 
disrupt  the  livability  of  the  building, 


adversely  affect  the  health  or  safety  of 
any  person  or  the  right  of  any  tenant  to 
the  quiet  enjoyment  of  the  leased 
premises  and  related  facilities,  interfere 
with  the  management  of  the  building  or 
have  an  adverse  financial  effect  on  the 
building.  Nonpayment  of  rent  or  any 
other  financial  obligation  due  under  the 
lease  (including  any  portion  thereof) 
beyond  any  grace  period  permitted 
under  State  law  will  constitute  a 
material  noncompliance  with  the  lease. 
The  payment  of  rent  or  any  other 
financial  obligation  due  under  the  lease 
after  the  due  date  but  with  the  grace 
period  permitted  under  State  law  will 
constitute  a  minor  violation. 

(c)  Termination  notice.  (1)  The  owner 
must  give  the  family  a  written  notice  of  . 
any  proposed  termination  of  tenancy, 
stating  the  grounds  and  that  the  tenancy 
is  terminated  on  a  specified  date  and 
advising  the  family  that  it  has  an 
opportunity  to  respond  to  the  owner. 

(2)  When  a  termination  notice  is 
issued  for  other  good  cause  (paragraph 
(b)(l)(iii)  of  this  section),  the  notice  will 
be  effective,  and  it  will  so  state,  at  the 
end  of  a  term  and  in  accordance  with 
the  termination  provisions  of  the  lease, 
but  in  no  case  earlier  than  30  days  after 
receipt  by  the  family  of  the  notice. 

Where  the  termination  notice  is  based 
on  material  noncompliance  with  the 
lease  or  material  failure  to  carry  out 
obligations  under  a  State  landlord  and 
tenant  act  pursuant  to  paragraph  (b)(1) 

(i)  or  (ii)  of  this  section,  the  time  of 
service  must  be  in  accord  with  the  lease 
and  State  law. 

(3)  In  any  judicial  action  Instituted  to 
evict  the  family,  the  owner  may  not  rely 
on  any  grounds  which  are  different  from 
the  reasons  set  forth  in  the  notice. 

(d)  Modification  of  lease  form.  The 
owner  may,  with  the  prior  approval  of 
HUD,  modify  the  terms  and  conditions 
of  the  lease  form  effective  at  the  end  of 
the  initial  term  or  a  successive  term,  by 
serving  an  appropriate  notice  on  the 
family,  together  with  the  offer  of  a 
revised  lease  or  an  addendum  revising 
the  existing  lease.  This  notice  and  offer 
must  be  received  by  the  family  at  least 
30  days  prior  to  the  last  date  on  which 
the  family  has  the  right  to  terminate  the 
tenancy  without  being  bound  by  the 
modified  terms  and  conditions  by 
executing  the  offered  revised  lease  or 
addendum,  or  may  reject  the  modified 
terms  and  conditions  by  giving  the 
owner  written  notice  in  accordance  with 
the  lease  that  the  family  intends  to 
terminate  the  tenancy.  Any  increase  in 
rent  must  in  all  cases  be  governed  by 
Section  881.609  and  other  applicable 
HUD  regulations. 


S  881.608  Security  deposits. 

(a)  At  the  time  of  the  initial  execution 
of  the  lease,  the  owner  will  require  each 
family  to  pay  a  security  deposit  in  an 
amoimt  equal  to  one  month's  total 
family  contribution  or  $50,  whichever  is 
greater.  The  family  is  expected  to  pay 
the  security  deposit  fi-om  its  own 
resources  and/or  other  public  sources. 
'The  owner  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  The  owner  must  place  the  security 
deposits  in  a  segregated,  interest- 
bearing  account,  llie  balance  of  this 
account  must  at  all  times  be  equal  to  the 
total  amoimt  collected  from  the  families 
then  in  occupancy,  plus  any  accrued 
interest.  The  owner  must  comply  with 
any  applicable  State  and  local  laws 
concerning  interest  payments  on 
security  deposits. 

(c)  In  order  to  be  considered  for  the 
return  of  the  security  deposit,  a  family 
which  vacates  its  unit  will  provide  the 
owner  with  its  forwarding  address  or 
arrange  to  pick  up  the  re^d. 

(d)  The  owner,  subject  to  State  and 
local  law  and  the  requirements  of  this 
paragraph,  may  use  the  security  deposit, 
plus  any  accrued  interest,  as 
reimbursement  for  any  unpaid  family 
contribution  or  other  amount  which  the 
family  owes  under  the  lease.  Within  30 
days  (or  shorter  time  if  required  by  State 
or  local  law)  after  receiving  notification 
of  the  family’s  forwarding  address,  the 
owner  must: 

(1)  Refimd  to  a  family  owing  no  rent 
or  other  amount  under  the  lease  the  full 
amount  of  the  security  deposit,  plus 
accrued  interest; 

(2)  Provide  to  a  family  owing  rent  or 
other  amoimt  under  the  lease  a  list 
itemizing  any  unpaid  rent,  damages  to 
the  unit,  and  estimated  costs  for  repair, 
along  with  a  statement  of  the  family’s 
rights  imder  State  and  local  law.  If  the 
amount  which  the  owner  claims  is  owed 
by  the  family  is  less  than  the  amount  of 
the  security  deposit  plus  accrued 
interest,  the  owner  mdst  refund  the 
unused  balance  to  the  family.  If  the 
owner  fails  to  provide  the  list  the  family 
will  be  entitled  to  the  refund  of  the  full 
amount  of  the  security  deposit  plus 
accrued  interest. 

(e)  In  the  event  a  disagreement  arises 
concerning  reimbursement  of  the 
security  deposit,  the  family  will  have  the 
right  to  present  objections  to  the  owner 
in  an  informal  meeting.  The  owner  must 
keep  a  record  of  any  disagreements  and 
meetings  in  a  tenant  file  for  inspection 
by  the  contract  administrator.  The 
procedures  of  this  paragraph  do  not 
preclude  the  family  from  exercising  its 
rights  under  State  and  local  law. 

(f)  If  the  security  deposit  including 
any  accrued  interest  is  insufficient  to 
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reimburse  the  owner  for  any  unpaid 
tenant  rent  or  other  amount  which  the 
family  owes  under  the  lease,  and  the 
owner  has  provided  the  family  with  the 
list  required  by  paragraph  (d)(2),  the 
owner  may  claim  reimbursement  from 
HUD  or  the  PHA,  as  appropriate,  for  an 
amount  not  to  exceed  the  lesser  of: 

(1)  The  amount  owed  the  owner,  or 

(2)  One  month’s  contract  rent,  minus 
the  amount  of  the  security  deposit  plus 
accrued  interest. 

Any  reimbursement  under  this  section 
will  be  applied  first  toward  any  impaid 
tenant  rent  due  under  the  lease.  No 
reimbursement  may  be  claimed  for 
unpaid  rent  for  the  period  after 
termination  of  the  tenancy. 

§  881.609  Adjustment  of  contract  rents. 

(a)  Automatic  annual  adjustment  of 
contract  rents.  Upon  request  from  the 
owner  to  the  contract  administrator, 
contract  rents  will  be  adjusted  on  the 
anniversary  date  of  the  Contract  in 
accordance  with  24  CFR,  Part  888. 

(b)  Special  additional  adjustments. 

For  all  projects,  special  ad^tional 
adjustments  will  be  granted,  to  the 
extent  determined  necessary  by  HUD,  to 
reflect  increases  in  the  actual  and 
necessary  expenses  of  owning  and 
maintaining  the  assisted  units  which 
have  resulted  from  substantial  general 
increases  in  real  property  taxes, 
assessments,  utility  rates,  and  utilities 
not  covered  by  related  rates,  and 
which  are  not  adequately  compensated 
for  by  annual  adjustments  under 
paragraph  (a).  The  owner  must  submit  to 
the  contract  administrator  required 
supporting  data,  financial  statements 
and  certifications. 

(c)  Overall  limitation.  Any 
adjustments  of  contract  rents  for  a  unit 
after  Contract  execution  or  cost 
certification,  where  applicable,  must  not 
result  in  material  differences  between 
the  rents  charged  for  assisted  units  and 
comparable  unassisted  units  except  to 
the  extent  that  the  differences  existed 
with  respect  to  the  contract  rents  set  at 
Contract  execution  or  cost  certification, 
where  applicable. 

§  881.610  Adjustment  of  utility 
allowances. 

The  owiier  must  recommend  to  the 
contract  administrator,  in  connection 
with  annual  and  special  adjustments  of 
contract  rents,  and  at  other  times  if 
appropriate,  whether  and  to  what  extent 
the  utility  allowance  for  any  assisted 
unit  should  be  adjusted.  Whenever  a 
utility  allowance  for  a  unit  is  adjusted, 
the  owner  will  promptly  notify  the 
families  occupying  assisted  units  and 
make  a  corresponding  adjustment  of  the 


tenant  rent  and  the  amoimt  of  the 
housing  assistance  payment  for  the  unit. 

§  881.61 1  Conditions  for  receipt  of 
vacancy  payments. 

(a)  General.  Vacancy  payments  under 
the  Contract  will  not  be  made  unless  the 
conditions  for  receipt  of  these  housing 
assistance  payments  set  forth  in  this 
section  are  fulfilled. 

(b)  Vacancies  During  Rent-up.  For 
each  assisted  unit  that  is  not  leased  as 
of  the  effective  date  of  the  Contract,  the 
owner  is  entitled  to  vacancy  payments 
in  the  amount  of  80  percent  of  the 
contract  rent  for  the  first  60  days  of 
vacancy  if  the  owner 

(1)  Conducted  marketing  in 
accordance  with  §  881.601(a)  and 
otherwise  complied  with  §  881.601; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
applicant  except  for  good  cause 
acceptable  to  Ae  contract  administrator. 

(c)  Vacancies  after  rent-up.  If  an 
eligible  family  vacates  a  imit,  the  owner 
is  entitled  to  vacancy  payments  in  the 
amount  of  80  percent  of  the  contract  rent 
for  the  first  60  days  of  vacancy  if  the 
owner: 

(1)  Certifies  that  he  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
Contract  or  any  applicable  law; 

(2)  Notified  the  contract  administrator 
of  the  vacancy  or  prospective  vacancy 
and  the  reasons  for  the  vacancy 
immediately  upon  learning  of  the 
vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 
Section  881.Ml(a)  (2)  and  (3)  and 
Section  881.611(b)  (2)  and  (3);  and 

(4)  For  any  vacancy  resulting  from  the 
owner’s  eviction  of  an  eligible  family, 
certifies  that  he  has  complied  with 
Section  881.607. 

(d)  Vacancies  for  longer  than  60  days. 
If  an  assisted  unit  continues  to  be 
vacant  after  the  60-day  period  specified 
in  paragraph  (b)  or  (c),  the  owner  may 
apply  to  receive  additional  vacancy 
payments  in  an  amount  equal  to  the 
principal  and  interest  payments  required 
to  amortize  that  portion  of  the  debt 
service  attributable  to  the  vacant  unit 
for  up  to  12  additional  months  for  the 
unit  if: 

(1)  The  unit  was  in  decent,  safe  and 
sanitary  condition  during  the  vacancy 
period  for  which  payments  are  claimed; 

(2)  The  owner  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraphs  (b)  or  (c),  as 
appropriate;  and 

(3)  'hie  owner  has  demonstrated  to 
the  satisfaction  of  HUD  that: 

(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  owner  with 


revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation), 
and  the  amount  of  payments  requested 
is  not  more  than  the  portion  of  the 
deficiency  attributable  to  the  vacant 
unit,  and 

(ii)  The  project  can  achieve  financial 
soundness  within  a  reasonable  time. 

(e)  Prohibition  of  double 
compensation  for  vacancies.  The  owner 
is  not  entitled  to  vacancy  payments  for 
vacant  units  to  the  extent  he  can  collect 
for  the  vacancy  from  other  sources  (such 
as  security  deposits,  payments  under 
Section  881.608(f),  and  governmental 
payments  under  other  programs). 

§  881.612  Reviews  during  management 
period. 

(a)  After  the  effective  date  of  the 
Contract,  the  contract  administrator  will 
inspect  the  project  and  review  its 
operation  at  least  annually  to  determine 
whether  the  owner  is  in  compliance  with 
the  Contract  and  the  assisted  units  are 
in  decent,  safe  and  sanitary  condition. 

(b)  In  addition,  for  private-owner/ 

PHA  projects,  HUD: 

(1)  Will  review  the  PHA’s 
administration  of  the  Contract  at  least 
annually  to  determine  whether  the  PHA 
is  in  compliance  with  the  ACC,  and 

(2)  May  independently  inspect  project 
operations  and  units  at  any  time. 

(c)  Equal  Opportunity  reviews  may  be 
conducted  by  HUD  at  any  time. 

Subpart  G— Special  Procedures  for 
Neighborhood  Strategy  Areas 

§§881.701-881.709  [Reserved] 

Authority:  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Issued  at  Washington,  D.C.,  October  5, 

1979. 

Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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